THE DYNAMICS OF CHANGE AND
CONTINUITY IN PLURAL LEGAL
ORDERS

Franz and Keebet von Benda-Beckmann

This special issue is a result of the research of the Project Group Legal Pluralism
at the Max Planck Institute for Social Anthropology in Halle. One of the main
goals of our research is to generate a deeper understanding of the ways different
bodies of law in plural legal orders are interrelated and of the social processes
through which constellations of legal pluralism emerge, are maintained and
changed, and to see how different constellations of legal pluralism play out in
social life. Extensive as the literature on legal pluralism is, it mainly consists of
case studies, on the one hand, or of very general summary statements simply
reproducing the official, state-law version of legal pluralism on the other hand.
The studies of the Project Group aim to bridge the social and theoretical space
between small-scale case studies and normative or empirical generalisation, and to
understand the dynamics of plural legal constellations. The members of the
research group have diverse theoretical backgrounds and regional specialisations
including Morocco, India, Kyrgyzstan, Tibet (China), Lithuania, Hungary,
Germany, and Indonesia. This has provided a broad comparative perspective
generating insights beyond the regional specificities of each single study.
Thematically and methodologically, the contributions of this volume are part of an
emerging anthropology of law that focuses on the complex dynamics of plural
legal constellations in contemporary social formations in the context of
globalisation.
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The increasing complexity of legal orders has become a field of anthropological
inquiry that has virtually exploded since the 1970s.! Until then, anthropology of
law largely meant anthropology of the mostly unwritten law of so-called primitive
or tribal peoples in the ‘non-West’ in small-scale localities and in a relatively
unhistorical way, and the study of disputing processes remained the core of the
two paradigms distinguished by Comaroff and Roberts (1981). The co-existence
and potential interdependence of local laws and disputing processes with the law
and administrative apparatus of the colonial states until then were widely ignored
by anthropologists.”

Under the influence of the decolonisation processes it became clear that the co-
existence of local social and legal organisation as well as wider political and
economic networks including the state could no longer be ‘edited out’ (Moore
1978b). In the 1970s the field of research expanded to include legal regulation and
institutions of the state. This was increasingly captured with the concept of ‘legal
pluralism’.? It started with a focus on the differential use of state and local
institutions of dispute settlement and expanded to include the role of plural legal
constellations in other domains of social organisation such as land law and natural
resource management, property and inheritance, gender relations, social security,
governance and neo-traditional administration. In addition to the classical interplay
between traditional or customary law and state law, religious law and religious
courts* as well as law generated in new urban fringes in Africa and Latin America

! For overviews of the development of the anthropology of law, see: Moore 2001;
Schott 1980; Nader 1965, 2002; Snyder 1993; Rouland 1994.

% Legal anthropologists such as Malinowski (1926), Llewellyn and Hoebel (1941),
Gluckman (1967), and Gulliver (1963) had, sometimes purposefully, disregarded
the colonial state and its law in their analysis of the law of the people they studied
(Moore 1978b).

? On the concept of legal pluralism, see: Vanderlinden 1971, 1989; Henry 1983; J.
Griffiths 1986; Merry 1988; Tamanaha 1993; Woodman 1998; Tie 1999; K. von
Benda-Beckmann 2001; F. von Benda-Beckmann 2002; A. Griffiths 2002.

4 Rosen 1989; Bowen 2003; Greenhouse 1986; Hirsch 1998; Turner 2002, 2003,
2006; F. and K. von Benda-Beckmann 1988; Mundy 1979.
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were also studied (Foblets and Reyntjens 1998). The field of legal anthropology
was also increasingly opened up to law in industrial societies.’

This generated new debates about the term ‘law’ and about theoretical approaches
to the study of the social functioning of law in society. Legal anthropologists
increasingly turned towards ‘agency-institution-structure’ approaches, nowadays
often summarised as ‘practice theory’, informed by authors such as Giddens or
Bourdieu. This fostered an understanding of law as both an enabling and a
constraining structure, within and outside of disputing processes. Law as a
resource (Turk 1978), the selective use of legal systems (Tanner 1970) and the
possibilities of ‘forum shopping’ and shopping behaviour by courts and other
authorities (K. von Benda-Beckmann 1981, Spiertz 1991) moved into the centre of
research interest and theoretical considerations.®

From the mid-1990s the field of research began to expand further with
globalisation and different transnational dimensions of law and legal pluralism
coming into view. While the transnational flows of legal models and their
‘localisations’ have a long history, the more recent transnational flows involve a
great variety of actors, including governmental and non-governmental
organisations, multilateral and bi-lateral donors, foreign and international law
firms and epistemic communities who offer legal models and services to
organisations and states in developing countries and the former communist states.
The subjects range from human rights law and good governance, bankruptcy and
soft law standards, to nature protection and natural resource management. ’
Anthropologists have also started to study transnationally operating donor and
financing institutes such as the World Bank and development agencies, showing
how their ‘project law’ (Thomson 1987) is becoming part of the complex legal
structures in the countries in which they carry out their programmes. Apart from
processes of ‘hegemonic globalisation’, however, we also see the rejection or
appropriation of transnationalised legal and economic models by local people and

3 See: Merry 1982; Foblets et al. 1996. See also Thelen 2003a, below; Peleikis
below.

® Nader 2002 speaks of a “user theory of law”. See also: Wiber 1993; Eckert in
this volume.

" Merry 1992, 1997, 2005; Wilson 1997; K. von Benda-Beckmann 2001; Riles
2000; Wanitzek and Woodman 2004; F. and K. von Benda-Beckmann and A.
Griffiths 2005; Maurer 2005; Wiber 2005: McCarthy 2005.
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NGOs, and the emergence of transnational networks critical of neo-liberal
globalisations, ‘globalisations from below’ (Santos and Rodriguez-Garavito 2005).
The focus on processes of globalisation and transnationalisation has also stimulated
a renewed interest in structures and processes of governance and in the changing
nature of the state and internal and external sovereignty of states.® The changing
nature of state power in relation to other, intra-state organisations is also visible in
the state’s relations to ‘civil society’, in processes of revitalisation and reinvention
of religious and traditional law and the re-emergence of neo-traditional authorities
in many regions of the world.® These processes, which are characteristic — and
probably inevitable — in plural political and legal orders are often a repetition or
continuation of earlier transformations that occurred in colonial and post-colonial
and pre-socialist and socialist legal histories. "

The project group has taken an active part in developing these new approaches,
and this volume is one of the results of the comparative work of the group.!' The
contributions focus on issues of governance, dispute management, decentralisation,
social security and natural resource management, bridging transnational, national
and local settings. The volume combines studies in various post-socialist countries

8 The question of the extent to which states have lost their sovereignty and political
autonomy through these processes is one of the most discussed issues in
globalisation debates. See: Appadurai 1990; Featherstone 1990; Featherstone,
Lash and Robertson 1995; Held et al. 1999. It has been much debated to what
extent the globalisation of law has had unifying effects. For a comprehensive
discussion of the literature on the globalisation of law, see: Wanitzek and
Woodman 2004; Halliday and Osinsky 2006. See also: Darian-Smith 2004,
Twining 2004; F. and K. von Benda-Beckmann and A. Griffiths 2005; F. and K.
von Benda-Beckmann n.d..

® Mamdani 1996; Comaroff 1997, Van Rouveroy van Nieuwaal and Zips 1998;
Comaroff and Comaroff 1997, 1999; F. and K. von Benda-Beckmann 2001;
Oomen 2002, 2005; Eckert 2003; Beyer in this volume.

10 Asad 1973; Said 1978; Hobsbawm and Ranger 1983. The classics for law are:
Clammer 1973; Snyder 1981; Roberts 1984; Chanock 1985; Woodman 1987. For
West Sumatra, see: F. and K. von Benda-Beckmann 1985; Spiertz 1991.

" For overviews of the research findings and for publications see the Biennial
Reports of the Max Planck Institute for Social Anthropology: MPISA 2001, 2003,
2005.
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and in other authoritarian and post-authoritarian settings such as Indonesia,
Morocco and China, which allows for comparisons beyond the separation of the
(post-) socialist region from the rest of the world. They present analyses of the
interplay of various types of law and the transformative processes involved, with
their pluralising and depluralising effects. While focusing on legal pluralism, the
papers also address some more general themes currently being debated in the
social sciences and which we briefly discuss in section 1 before we deal more
extensively with the conceptual framework of law and the dynamics of legal
pluralism. Law is a crucial factor in globalising processes. Analysing local
responses to globalising law provides important insights into more general
processes of globalisation, including the transformation processes involved.
Studying the use of different bodies of law also reveals ways by which state
institutions are embedded in society. Section 2 discusses the conceptualisation of
law and legal pluralism. Section 3 turns to the elements that make up plural legal
orders and their interrelations and looks at some of the systemic issues. It looks at
processes of hybridisation and transformation and inquires into the social, spatial
and temporal scope of the various bodies of law involved. Focusing on the actors
and arenas in which they operate, section 4 discusses the dynamics, the changing
social life of legal pluralism. This volume reflects the temporal dynamics of
transformations, the changes and continuities in the composition of the different
components of plural legal orders, the normative constructions of their
interrelationships, and the interrelations between bodies of law in social processes.
Hence the title of this volume: Dynamics of Change and Continuity in Plural Legal
Orders.

1. General Themes

Local responses to globalisation

Studying the transnational dimensions of law, including the religious, in local
settings generates insights into local responses to processes of globalisation. Most
of the countries studied are at present undergoing rather dramatic changes in their
political and economic organisation. In West Sumatra it was the fall of the Suharto
regime in 1998 that led to greater political freedom and (re)emerging discourses
and practices affecting plural legal constellations. The official state policy of
decentralisation and the reorganisation of the villages in particular, led to a
revitalisation of interest in the relations between adat, Islam and adat as an object
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of regional and local politics, and also shifted the relative significance of state,
adat and Islamic law. In Morocco, the period after the enthronement of king
Mohammed VI in 1999 was marked by high expectations for political liberalisation.
The Casablanca bomb attack in 2003, however, led to a development combining
reforms towards democratisation with an increase of state control and constraint of
civic liberties. These conditions shaped the Moroccan countryside together with
other external factors such as development cooperation, UNESCO-related
environmental protection and the Salafiyya Islamic movement. In the new
independent state of Kyrgyzstan that emerged after the collapse of the Soviet
Union we can also see the close connection between the revitalisation (or
reinvention) of the aksakal courts and national politics, and, in particular, the
(former) president’s political agenda. Lithuania, Eastern Germany and Hungary all
had to come to terms with the dramatic changes from a socialist political and
economic organisation to democratic party politics and economic reforms. India is
experiencing the ever intensifying integration into the global market with a
liberalised economy and at the same time a fundamental change in its democratic
structures, democratic participation having pluralised the party system and brought
segments of the population into the political arena that had hitherto been excluded
from it. In Tibet the 1980s saw dramatic reforms after the end of the Cultural
Revolution and a programme of intense economic development now dominates the
governmental agenda.

These changes have often been initiated by the combined efforts of foreign and
transnational actors and local pressure groups. The contributions to this volume
deal with a range of transnational actors of various religious and secular
provenance, including UNESCO and development experts (Morocco, Indonesia,
Kyrgyzstan, Lithuania) and Islamic activists (Morocco), who try to impose their
own regulatory models. Examples are the Biosphere Reserve in Morocco, a World
Heritage Site in Lithuania, decentralisation, good governance and human rights in
Indonesia and India, ownership models in Indonesia and post-socialist states,
property restitution and the market economy in Germany and Hungary. Some
papers discuss the role of migrants who have intensified contact with their places
of origin since the demise of the Soviet Union (Lithuania, Germany) or after the
reorganisation of village government in Indonesia. In Germany, relationships that
used to be transnational became intra-national after German reunification.

As a consequence, social and political life is becoming more complex, opening up

new opportunities for some, while creating anxieties and constraints for others.
Peleikis and Thelen describe this for the transformation of political and economic

-6-



CHANGE AND CONTINUITY IN PLURAL LEGAL ORDERS
Franz and Keebet von Benda-Beckmann

organisation and the introduction of new laws and property rights in former
socialist states. Transnational actors and legal influences have become important
factors in these developments, adding to the legal complexity. Often these actors
interact not only with central state representatives but, as in Morocco and
Indonesia, also directly with their new partners or adversaries at local levels,
bypassing the institutions of the central state. Thus, at local levels we find various
state officials side by side with a range of transnational actors who each try to
propagate their particular set of legal norms. Often these legal norms contradict
each other in essential points. This constellation has implications for the forms of
governance that emerge. In some cases, local people are overwhelmed by a flood
of overlapping legal regulations increasing their insecurity, as Thelen shows.
Others see a wider and richer legal ‘cook book’. And, as Turner suggests, such a
field of competing actors and competing legal repertoires can also provide local
actors with more room for manoeuvre towards state agents as well as towards
transnational actors. F. and K. von Benda-Beckmann and Turner point to the role
of religion as a mobilising force against corrupt state practices, while Eckert shows
that under specific political conditions local populations are capable of resisting
corrupt government officials by reference to state law, forcing democratisation
from below.

The papers show how these external influences change the local economic and
power relationships and local constellations of legal ordering; they also show how
the fate of these external influences is shaped by existing constellations of legal
pluralism as well as historic social, economic and political structures and practices,
both legal and illegal. While these changes are part of general globalising
developments, the papers show that in each country the responses are shaped by
the particular constellations in which centralised and sometimes authoritarian
governments continue to exert their influence. It is striking that despite the great
differences between the case studies, many reveal and analyse the way legal
understandings of former periods continue to shape current legal practices.'* Thus,
post-socialist responses to legal change have to be understood in terms of the
locally embedded ideologies of equality and secularism of the socialist period, as
the contributions of Thelen and Peleikis show. The period of Reformasi in
Indonesia, with its policies of decentralisation and its hesitant attempts at more
democratisation, is deeply shaped by the conditions of corruption and land

2 In her previous work Thelen (2003a,b, 2005) has shown that long periods of
arbitrary violence and arbitrary application of legal regulations may disrupt such
legal continuities.
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grabbing by the political elites under President Suharto. In Morocco neoliberal
reforms contribute to the maintenance of a political elite centred around centralised
political authority.

Transformations

Looking at the local responses to globalisation brings into focus some of the
dynamics of pluralisation and depluralisation. While earlier writings emphasized
the homogenising tendencies, it has now become clear that intricate processes of
adaptation, appropriation and vernacularisation take place, but these precise
processes are not yet fully understood. The contributions to this volume show that
local responses to globalisation involve complex processes of adaptation and
transformation, involving mutual transformations among all types of law.

Earlier legal models are resurrected, actualised, and strategically reinvented by
many agents to legitimate contemporary and future agendas. As we have
mentioned, such processes are often a continuation of earlier transformations that
occurred in the colonial and post-colonial and pre-socialist and socialist legal
histories (F. von Benda-Beckmann et al. 2003). As in earlier periods, older legal
forms are re-actualised or reinvented to match current interests. While the earlier
critiques of the distorting effects of colonial interpretations of customary law
focused on such ‘transformations from above’ and the effects of ‘Western
ethnocentric categories’, the contributions to this volume look at the ways in which
very different kinds of actors may be involved in the transformative processes and
in the most recent emergence of neo-traditional structures, including
‘transformations from below’, and the appropriation and vernacularisation of ‘the
law’ by local actors."

What state law, transnational law, customary law and religious law are and
become in the hands of different authorities varies a great deal, as the examples in
this volume suggest. Turner describes the competing interpretations of Islamic law
in southern Morocco and speaks of an “accumulation of contradictory legal
standards”. Likewise, Peleikis shows how actors resort to earlier state law to

3 As Merry (1988: 884) observed, the ways other normative structures have
shaped state law are ‘particularly understudied’. Eckert, in her study of the
adjudicative practices of a Hindu-nationalist party in Mumbai, discusses how the
latter’s legal norms shape the practices of state agents (Eckert 2004).
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compete for the old church of Nida. The aksakal courts in Kyrkisztan are an
example of transformation and re-invention starting from above but actively taken
up by local actors (Beyer). The reorganisation of traditional villages in West
Sumatra also started as a top-down process, but it was taken up and received new
impetus by actors at lower administrative levels and in the villages. Some of the
new importance attached to local law was directed against the government. Eckert
points to the generation of an ‘unnamed law’ by various competing non-state
judicial authorities in Mumbai who increasingly refer to state legal norms. The
greater relevance of state legal norms in the adjudications of non-state legal
authorities is due to the possibility of forum shopping by the clients. In the
Moroccan case, it is Islamic activists who propagate an orthodox Hanbali version
of Islamic law, trying to replace the local folk version of Islam while development
oriented actors pin their hopes on a top-down reactivation of ‘good tradition’.

The papers in this volume suggest that such transformation processes are an
integral part of the dynamics of legal pluralism. The trends are not uni-directional.
We rather observe simultaneous and alternating homogenising and differentiating
or pluralising and depluralising tendencies at different levels and spaces of socio-
political organisation. While most papers describe a tendency towards more
plurality in bodies of law and neo-traditional and other self-proclaimed political
authorities within and beyond the state legal order, Eckert describes a contrary
development. Here, greater judicial pluralism, including traditional, neo-traditional
and urban political authorities, goes together with a decreasing legal and normative
pluralism. Citizens frequently draw on the law of the state to force state officials to
abide by it, but they do not merely follow official interpretations. Instead they
interpret it according to popular notions of ‘common sense law’ and justice. Eckert
shows that under specific political conditions local populations are capable of
resisting a corrupt government by reference to state law, using, to speak with
Santos (2002: 467), ‘hegemonic legal tools in a non-hegemonic way’. Comparing
socialist and postsocialist Hungary and Eastern Germany, Thelen shows that the
two countries used to share the ideology of gender equity but developed very
different family policies on the basis of this ideology during the socialist period,
leading to quite distinct practices of parenting. In the post-socialist period the
family policies became more similar, but this has not resulted in a convergence of
parenting practices and in Eastern Germany people stick to the old regulations.
The analysis shows that this is a result of both continuities in legal understanding
lingering on from socialist times and differences in the frameworks of political and
economic restructuring taking place in the two countries.
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The embedded state

These developments suggest that the globalisation of law is leading to new forms
of governance in which the relations of national states and their law are
renegotiated both internally and in international settings. This volume shows a
great variety regarding the extent and degree of state involvement in local settings.
It also points to the ways in which state institutions and state agents are socially
embedded. Recent theoretical conceptions of the state have increasingly taken an
interest in the dynamics of power relationships and the position of state agencies
within society (Migdal 1994: 8). However, in these discussions law and legal
pluralism usually do not figure prominently. Using an actor-oriented approach and
studying the negotiation of law and rights between various actors, this volume
contributes to an understanding of the role of the state in such negotiations and in
struggles for power under conditions of legal pluralism. It presents many examples
of the entanglement of state agencies in wider social settings.

State agents, transnational actors, and local religious or secular actors all draw on
various legal repertoires, interpreting and using them in the pursuit of their
interests. This occurs not only where state institutions are deeply involved in local
life, but also in situations in which the state is kept at a distance by the local
population, such as that in the remote area of Amdo described by Pirie. The
contributions of Turner, Beyer, F. and K. von Benda-Beckmann and Eckert show
that state representatives often have to compete in local arenas with other players
and other legal repertoires, each of which represents different values and interests.
In order to have any impact at all, state agents have to adjust to some extent to
local organisation and local normative orders. They typically operate in different
roles and capacities, sometimes as state representatives, sometimes as ordinary
citizens and as members of other, non-state organisations and networks. But even
when acting in their capacity as state officials, they may draw on different legal
orders at the same time. Conversely, as shown by F. and K. von Benda-Beckmann,
when acting in their non-state roles, the fact that they are part of the state
apparatus usually makes a difference.' In other words, ‘the state’, i.e. the state
personnel and state resources, is embedded in wider structures of social
organisation entangling state law with other types of law. The emerging picture is
that of a state which manifests itself - and is treated by the local population - as a
fractured, potentially powerful, but also manipulable set of players, sometimes

4 See also F. and K. von Benda-Beckmann 1998.
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considered useful, rarely considered reliable and always to be treated with
suspicion. State institutions are deeply embedded in society and their officials
compete with each other, often on a par with other actors. They also frequently
compete with other state agencies over political and economic influence and
resources, as becomes particularly obvious in processes of decentralisation.

2. Law and legal pluralism

Discussions about an appropriate concept of law have been an issue in the
anthropology of law for a long time. Calling the local ethnic order of the Barotse
or the Minangkabau ‘legal’ had not been a great problem as long as the different
types were ordered evolutionally. But when these local laws appeared in the
backyard of the colonial state, these orders had to be accepted as coeval with state
law (see Fabian 1983). This forced anthropologists to rethink the concept of law
under conditions of the co-existence and interdependence of different normative
and institutional orders within the same political organisation. The ensuing
conceptual debates were concerned with two main problems. The first problem
was whether the concept of law might serve as an analytical concept for
comparative cross-cultural analysis. The second and more prominent question was
whether the term ‘law’ should by definition be tied to the state, or whether it
would also include normative structures of other political or social units. The
discussion seems to have lost some of its sting since the increasing dominance of
international and transnational law has forced even the strictest étatists to
reconsider the role of states and state law. However, legal pluralism in this body
of literature is often confined to the co-existence of international and transnational
law and state law. Global legal pluralism, therefore, is largely discussed without
considering its co-existence with and consequences for the existing configurations
of legal pluralism within states.'® The question of whether traditional law, the law
of ethnic groups, or religious law could be regarded as a variation of law besides
state law remains contested.

15 See in particular: Robé 1997; Teubner 1997; and Callies 2002. Only few authors
have coupled this to propositions of how these different forms of
transnationalisation have led to new variants of legal pluralism. See: Santos 1987,
1995; Merry 1992, 1997; K. von Benda-Beckmann 2001; Giinther and Randeria
2001; F. von Benda-Beckmann 2002; Randeria 2003; Wanitzek and Woodman
2004; Twining 2004; Wiber 2005; F. and K. von Benda-Beckmann n.d.
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For an intercultural and historical comparison one needs analytical concepts that
can encompass a variety of empirical legal phenomena, legal folk (or emic)
systems and folk theories about these folk systems.'® In an analytical sense, they
share the properties of the category but vary in empirical constellation. Along with
many anthropologists, we think that the term ‘law’ can be used as an analytical
concept. As the name of our project group suggests, we hold that the concept of
law encompasses more than state law. In the following we will first give a brief
outline of our analytical concept of law and the criteria indicating the dimensions
of variation between different kinds of law. We shall then briefly discuss the
arguments against such an analytical concept and discuss why we think these
arguments are not convincing.

Law

We consider law the summary indication of those objectified cognitive and
normative conceptions for which wvalidity for a certain social formation is
authoritatively asserted. Cognitive conceptions state how things are and why they
are what they are; normative conceptions state how things ought to be, must be, or
may be.'” Through legal conceptions elements of the social and natural world
(persons, organisations, natural resources, social relationships, behaviour,
occurrences) are constituted and constructed as meaningful categories, evaluated in
terms of permissibility and/or validity, and given relevance by attaching
consequences (sanctions) to such evaluations. Law becomes manifest in two major
forms. The first is a ‘categorical’ form as ‘general law’, that is in general rules
and principles that evaluate typified situation images for typified consequences,
largely as conditional ‘if-then’ schemes. Second, in a more general, less
institutionalised manner, law becomes the subject of ideological claims and
representations which often differ from the actual legal framework of institutions.

' In earlier legal anthropology, the reasons for trying to develop such comparative
analytical frameworks were explicated on the basis of what has been called the
Bohannan-Gluckman controversy (see: Bohannan 1969; Nader 1969: 4; F. von
Benda-Beckmann 2002; Turner 2005a).

7 'We use the term ‘conceptions’ as a generic term that encompasses rules,
principles, categories, concepts, standards, notions, schemes of meaning (see
Berger and Luckmann 1966: 96).
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Furthermore, law becomes manifest in ‘concretised’ form as ‘concrete law’ that
concretises general legal conceptions and their relevance and consequences with
respect to the constitution and interpretation of a concrete problem, relationship,
occurrence, person, organisation, or decision. In these concretised forms, law also
becomes inscribed into actual social relationships, giving a relationship legal
meaning and relevance as, for instance, legally relevant kinship relations, or as
property rights relations (see also Thompson 1978: 288). It also becomes
inscribed/embodied in the material and immaterial objects by giving them a
specific legal status, e.g. monument, protected park, state-owned land; it becomes
embodied in persons who are defined by their legal status, such as citizen, father,
mentally ill; and it is embodied in organisations such as community, town, the
state, or in international organisations.

‘Law’ in this sense is a generic term that comprises a variety of social phenomena
(concepts, rules, principles, procedures, regulations of different sorts,
relationships, decisions) at different levels of social organisation. Speaking of law
for descriptive and theoretical purposes therefore always requires clarification of
the kind of legal phenomena to which one refers, to legislation at different levels
of state organisation, to decisions in disputes, to processes in which transactions
are validated, to legal philosophies, etc. Moreover, the general category has to be
supplemented by analytical criteria that indicate the specific kind of law we are
talking of dimensions of variation in structure, form, content and significance in
social life, between and within legal systems. In our view, the major dimensions
are:

o the basic underlying legitimation of a body of law, or legal system, ranging
from theoretical constructions of a Grundnorm (Kelsen) to assertions of a
social contract, the politically organised will of the people, divine revelation,
tradition, or customary practice;

o the extent to which legal rules and principles are defined as mandatory or
optional;

o the extent to which general legal cognitive and normative conceptions
have been institutionalised and systematised;

o the agents or organisations generating and maintaining bodies of law;

o the social, geographical and temporal scope for which validity is asserted;
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o the extent to which knowledge, interpretation and application of law have
been differentiated from everyday knowledge; the extent of
professionalisation, theoretisation and scientification;

e the mode of maintenance and transmission, oral or written;

o the extent to which legal conceptions are distinguished from other
normative universes such as religion, ethics, morals;

e differences in substantive content.

Legal pluralism

The concept of legal pluralism draws attention to the possibility that within the
same social order, or social or geographical space, more than one body of law,
pertaining to more or less the same set of activities, may co-exist.'® Rules and
principles generated and used by the state organisation appear as one variation
besides law generated and maintained by other organisations and authorities with
different legitimations such as religion or tradition." ‘Legal pluralism’ is not an
explanatory theory but primarily a sensitising concept. It provides a starting point
for developing analytical criteria for distinguishing variations within the empirical
complexities of bodies of law and their interrelationships. Before we elaborate
such understanding in more detail and show what the contributions to this volume
have to say, we want to address the major arguments which some lawyers,
sociologists and anthropologists of law have made against the usefulness of such a
wide concept of law and legal pluralism.

The ethnocentricity argument
A first argument against defining law without a connection to the state, or against

developing law into an analytical comparative category, is what we call the
‘ethnocentricity argument’. According to Roberts, using the term law for

'8 We follow the distinction of parallel or duplicatory regulation (Vanderlinden
1971; van den Berghe 1973).

' On our understanding of the concepts of law and legal pluralism, see: MPISA
1999-2001; F. von Benda-Beckmann 1992, 2002; K. von Benda-Beckmann 2001.
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comparative purposes means remaining “implicated in the parochial scene”
(Roberts 1998: 104), for:

[s]Jo much of our sense of what law ‘is’, is bound up with, and
has been created through, law’s association with a particular
history - early on, the emergence of secular government in
Europe; later, the management of colonial expansion (Roberts
1998: 98; see also Roberts 1979).

By using the word ‘law’ for normative orders different from state law, Roberts
argues, one would impose the Western Eurocentric concept of law on them, jamming
other peoples' normative ideas into Western categories and thereby distorting them.
Law, in this view, can only be retained in a practical sense as a familiar and
ethnocentric folk category of what a given population, or a subset of a population
such as lawyers, usually call law in a given society and in a given period of
history .

We are not convinced by this argument. Firstly, even in common language the term
comprises more than state law, including at least religious law such as Islamic law
or Canon law, even if this is not officially recognised by the state legal order.
More importantly, other concepts which amongst others have a definite legal
meaning in our own society, such as ‘marriage’, ‘property’, or ‘religion’, have
successfully been developed into comparative analytical concepts.*' While the
danger of ethnocentric distortions should not be underestimated, and one cannot
completely escape from ethnocentric influences, it would be quite naive, or very
cultural deterministic to maintain that anthropologists are not able to distance
themselves from the meanings which were developed in their own society and
would have to submit to the definitions provided by powerful or hegemonic

» Tamanaha switched from an ethnocentric lawyer definition, “law is law as
defined by us” (1993), to a multi-ethnocentric folk definition, in which “law is
whatever people identify and treat through their social practices as ‘law’” (2000:
313).

2! See also Geertz (1983) on why this appears to be so much more difficult for the
concept of law.
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agents.” Accusing authors who transform the concept into a comparative analytical
concept of being ethnocentric in our view is a case of projection of the writers’
own biases, for they do exactly what they accuse others of. They impose their own
ethnocentric legal ideology on other peoples’ normative orders and exclude
anything from being ‘legal’ that does not conform to that ideology. However thin
the dividing line between social actors’ conceptualisations of social reality (and law)
and the scientists’ categories through which they try to understand such
conceptualisation may be, it is this distinction that is constitutive of social science.

The hegemony argument

According to this argument, the conceptual difference between law, as state law,
and other normative orders is justified by the assumption that the law of the state is
so overwhelmingly dominant and its application in courts so specific, that it would
make no sense to consider other, more flexible, vague and negotiable norms and
decision-making processes also to be law and legal. Yet historical and comparative
studies show that it may not be useful to include a specific degree of effectiveness
into one’s definition; rather should the extent to which a body of law is used,
adhered to, or reaches its explicit objectives, be treated as dimensions of variation.
Law, whether state, religious or customary law, at all times exhibits considerable
differences in the extent to which it is effective. In certain historical periods, state
law was pathetic in its validity claims, while religious or local ethnic laws
regulated rather effectively most parts of social life of the majority of the
population in most domains of social organisation. This was often the case in the
early years of colonisation and state formation. In other historical periods, state
law was more dominant and much more powerful than non-state legal orders. This
is the case in many contemporary states in many domains of social organisation.
But as we have indicated above, there is no unidirectional development in most
states. The social significance of any given type of law is an empirical question.

2 F. von Benda-Beckmann 2002. See: Henry 1983: 21; Snyder 1993: 8 for a
similar criticism. On the comparative logic see: Goldschmidt 1966; Geertz
1983:168; Turner 2005a.
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The ‘all is law’ argument

Perhaps the most common argument is that by embracing the notion of legal
pluralism, the concept of law would become too wide and could comprise ‘any-
thing” (Merry 1988), that crucial differences between normative phenomena or
systems would be ‘melted down’ (Moore 1978a: 81, 2001: 106). While we agree
that our concept of law is broad indeed, we suggest that concepts of law and legal
pluralism can only be usefully employed and criticised in conjunction with the
analytical dimensions in which bodies of law vary in structure, form, content and
significance in social life. We think that together with the analytical criteria of
variation we have suggested it does not obscure, but rather reveals relevant
distinctions between normative orders. In particular, it also allows the description
and analysis of similarities and differences within state law (and other legal orders)
itself. These differences are obscured rather than brought to attention by the
implicit homogeneity of law as state law. As analytical concepts, law and legal
pluralism indicate the theoretical possibility that what is captured by the concept
may exist empirically. The concept does not entail the assertion that there is legal
pluralism everywhere and in all societies, with standard characteristics, or with
similar social consequences. The term ‘legal pluralism’ does not imply a value-
judgement about any of the relevant bodies of law or about constellations of legal
pluralism as such (see also Santos 2002: 89). However, an analytical approach
does make the political nature of the discussions about law and legal pluralism
visible and points to the inevitable political dilemmas and logical constraints of
political actors (F. von Benda-Beckmann 1997, 2002).

3. The elements of plural legal constellations

In the conceptual discussions, the questions of how constellations of legal
pluralism might differ from each other and how the elements of legal systems
might interact have remained underexposed due to the over-emphasis on the
question of whether or not it might be fruitful to speak of legal pluralism at all.
We suggest that our approach allows us to take a closer look at the elements of
plural legal orders and the different ways in which they can be said to ‘co-exist’.
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Elements and interrelationships

The most visible kind of plural legal constellation is the co-existence of two or
more legal systems. By ‘legal system’ we mean a body of legal rules and
regulations conceived of as a totality and represented as a bounded symbolic
universe by social actors, and for which often, but not necessarily, a claim of
internal systematisation and coherence is made.” Such orders provide substantive
and procedural rules and principles for social, economic, political organisation,
and usually also constitute persons or organisations as legitimate authorities for
solving problems with the help of these conceptions. People and experts may
conceive of their legal situation as consisting of a number of distinct legal systems,
in the West Sumatran case of ‘state law’, ‘Islamic law’, and ‘Minangkabau adat’.
‘System’ in this sense does not imply that these bodies of law are self-contained
units, and that the rules and principles attributed to them would conform to
ideological assertions of consistency, systematicity and boundedness. **
Nevertheless, bodies of law are often treated as if they do, and these ideas usually
influence the thoughts and interaction of social actors.

Besides such pluralism of systems, there may be system-internal pluralism in the
sense that the same legal system may contain duplicatory regulations of the same
set of activities or domains.? This can be the consequence of system-internal
facultative choices for the same social problem (e.g. legitimate cohabitation and
marriage) or the result of inconsistent or competitive rule-making by different state
authorities at different levels of the state administration, or with different but
overlapping jurisdictions concerning the regulation of activities (e.g. natural
resource management regulated by ministries of land, forest, tourism etc.,
different court jurisdictions and different procedures for inheritance).

Plural legal constellations do not necessarily consist of such systems only. In many
societies only one body of law is recognised as a fully developed legal system,
while there may be other sets of rules, principles and procedures that run parallel
to (and are often different from) this legal system. These may not be recognised as

2 PFor ‘system’ in the sense of a ‘taxonomic collectivity’, see Harrée 1980, or as a
cognitive and normative macrostructure, see Knorr-Cetina 1988: 34.

2 See also: Woodman 1998; Santos 2002. See also Pirie in this volume.

% See: Woodman 1998; A. Griffiths 2002; F. von Benda-Beckmann 2002; Santos
2002: 95.
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‘law’ or attributed to a specific legal system by social actors, but nevertheless fall
under our analytical concept of law. We have called such bodies of law ‘unnamed
law’ (F. von Benda-Beckmann 2002). Eckert discusses how varieties of ‘common
sense law’, generated in the adjudicative practices of competing non-state judicial
authorities, are increasingly related to and influenced by state legal norms.* An
important kind of unnamed law are the principles, rules and procedures which
transnationally operating funding agencies and development projects have
introduced as ‘project law’. As it was first conceived, project law referred to the
rules emerging in the interaction of development project staff and their local target
group, regulating access to resources and the distribution of authority in the project
area.”’ Classical cases are nature protection and sustainable resource development
projects, irrigation systems, or community forestry projects. The idea was then
expanded to include rules and procedures, usually set by law and political
conditions of the donor country, which shape the interactions within development
organisations as well as between donor agencies and the governments, universities,
and NGOs with whom they cooperate.?® Another source of transnational law is
religious law (K. von Benda-Beckmann 2001). As Turner shows, the already
considerable complexity of local law in southern Morocco has been enriched by
two types of transnational actors. The Salafiyya missionaries with their strict
interpretation of the sharia and the development agents initiating the UNESCO
Biosphere project simultaneously introduce their respective legal regulations
concerning agricultural production, economic transactions and gender relations.
Such transnational legal forms seeping into locales through NGOs and programmes
for good governance by donor agencies sometimes are, or may be, or may not be
locally regarded as a separate type of law.

Under conditions of legal pluralism elements of one legal order may change under
the influence of another legal order, and new, hybrid or syncretic legal forms may
emerge and become institutionalized, replacing or modifying earlier legal forms or
co-existing with them. In other cases, concepts from one legal vocabulary are used
to label institutions of another legal order. For instance, in West Sumatra many
Arabic-Islamic legal concepts, e.g. hibah, have been used for Minangkabau
institutions as adat institutions without significantly changing their adat substance

2 Elsewhere she has described the law of Shiv Sena and its inclusion into the
practices of state agents (Eckert 2003, 2004).

%" Thomson 1987; F. von Benda-Beckmann 1991.
2 Giinther and Randeria 2001; Randeria 2003; Weilenmann 2004, 2005; Li 2006.
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(F. and K. von Benda-Beckmann in this volume). Or, the legal categories and
rules of one system are ‘vernacularised’ (Merry 1997) in another legal language.
Sometimes such transformed legal forms replace the older ones, but this is not
necessarily the case. Such processes of transformation and hybridisation become
the more multifaceted the more the law users and authorities primarily associated
with one legal order concern themselves with the interpretation of other legal
orders. If different legal arenas each systematically create their own interpretations,
parallel versions of ‘customary law’, ‘religious law’ or state law may emerge.
Thus we may find next to ‘lawyers’ customary or religious law’, there may also be
‘people’s or religious authorities’ state law’.?’ Turner gives an example of the
competing interpretation of Islamic law in southern Morocco, the different degrees
of amalgamation of local customary rules and Maliki law and the re-emerging of
older legal forms. Due to a combination of social, climatic, economic and
ecological factors, sharecropping arrangements have been revitalised in a specific
region in Morocco. This led to the emergence of a new moral code and legal
regulation of a mode of production, which is fully acknowledged neither by state
law nor by religious law (Turner 2003). Elsewhere Turner has described the
impact of the Salafi legal ‘framing’ and the process of vernacularisation of the
Salafi legal doctrine on the local construction of identity (Turner 2006). Ordinary
people, Islamic activists, religious experts and state representatives may hold
different views on religious law and how it may be related to other legal
repertoires. Eckert, Beyer and F. and K. von Benda-Beckmann provide instances
of vernacularisation and the emergence and institutionalisation of combined or
hybrid legal forms beyond the state context, often supported by international
development organisations. Thelen and Peleikis show that such transformations
and co-existence may also occur with various types of state law. As Thelen shows,
earlier state law no longer officially valid may turn out to have been appropriated
by the East German population and become their new ‘customary’ law in a process
in which they distinguish themselves from their West German co-citizens.

The social, spatial and temporal scope of law
Constellations of legal pluralism vary in their degrees of complexity. Usually the

co-existence of different bodies of law pertains to specific fields of social
organisation, or, as in the case of project law, to one set of institutions only. For

® F. von Benda-Beckmann 1984. See: Roberts 1984, K. von Benda-Beckmann
1984; Woodman 1987; Turner 2005b.
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example, local legal systems usually have not developed legal regulations for the
modern sectors of finance, economy and administration. Earlier local legal
regulations have more or less disappeared. It is also the case with a lot of
international and transnational law, which often is highly sectional and domain-
specific, and rarely duplicates in full state, traditional or religious legal systems.
Some religious laws, on the other hand, claim to cover all sectors of social and
economic life, but in fact only regulate parts.

Co-existing bodies of law may cover different geographical or political spaces. For
example, Indonesian adat laws, Islamic law, state and international law differ
considerably in the geographical scale in which they claim validity and in the
spatial grounding of the social processes through which they actually function. The
project law of a development project, for instance, mainly functions around the
relations and interactions of the project staff and its ‘target group’ or area.
Depending on its significance for the allocation of resources, it may become more
important than other laws in a village, but it may not have any validity, may not
even exist, in the neighbouring village.

The temporal dimension of law is particularly interesting. The temporal validity
inscribed legally into law gives only a limited indication of the temporal scope of
the social workings of law. The fact that state legal orders do not, or do not any
longer recognise the validity of rules, institutions or authorities based on other law,
be it religious or adat law or their own earlier legislation, does not preclude their
further existence and relevance. Therefore often bodies of law ‘linger on’ beyond
their formal wvalidity and so contribute to the contemporary normative
complexity.*® Law may not only ‘linger’ on as remembered concepts, standards or
rules. It may also have become inscribed into and linger on in social relations.
Even if the law through which these relations were once defined should no longer
be officially valid, the legal characteristics inscribed into the relationships remain
important. The significance of such ‘lingering law’, especially of former official

%0 Roquas (2002) talks about ‘stacked law’ to characterise the continued social
meaning of a long series of legal reforms culminating in the current complex
constellation of law in Honduras. Santos (2006: 47) has recently used the metaphor
of the ‘palimpsest’ of political and legal cultures. A palimpsest is a parchment
written upon twice, the original writing having been erased or rubbed out but not
having fully disappeared. He uses the metaphor “to characterize the intricate ways
in which very different political and legal cultures and very different historical
durations are inextricably intertwined”.
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state law, can be clearly observed in the research in postsocialist countries where
the sudden and profound legal change after the collapse of the Soviet Union and,
in the Lithuanian and German case, the redrawing of national boundaries, have left
clear traces of the pre-existing legal structures and people tend to stick to old
regulations, which can sometimes be ‘resurrected’. Peleikis shows how the
succession of periods of profound change and injustice culminate in the current
competition over the status and meaning of a church and graveyard that have also
obtained the status of Cultural Heritage. The old legal regulations continue to
provide interpretative schemes and legitimations to define the current rights to the
Church and graveyard, and these interpretative schemes compete with the new
legal status under the law of Lithuania and the international rules pertaining to
Cultural Heritage. In Morocco, formerly valid customary regulations of resource
management, which are no longer locally respected because they relate to and
made sense only in a past demographic situation, nevertheless survived as codified
custom in the framework of state legislation and became revitalised as ‘good
tradition” decades later in the context of development cooperation.

This has consequences for the analysis of the much discussed ‘re-vitalisation’, ‘re-
invention’ and ‘re-actualisation’ of older legal forms. Besides social processes in
which such earlier legal forms are creatively re-imagined and their continued or
future validity is asserted, the ‘re’ in these concepts may often refer to the level of
systematic validity politics only. As some papers in this volume suggest, besides
such changes in political rhetoric there may be ongoing use and significance, or
continued vitality, on the level of (other) social practices.

4. The Changing Social Life of Legal Pluralism

These different elements and their interrelationships emerge, and are maintained
and changed by various social actors, in a range of different social processes
taking place simultaneously and consecutively in different arenas.™

There is a wide range of social processes through which demarcations between
legal systems, institutions, rules or procedures emerge, are maintained and

3! With the exception perhaps of Fitzpatrick (1983); Henry (1983), and Santos
(1995, 2002), there have been very few comprehensive attempts to understand the
process of the reproduction of constellations of legal pluralism.
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changed. Some of these processes are directed at the intersystem-demarcation as
such, relatively removed from substantive issues such as marriage or property
rights. Here, actors construct what the relationship between the distinct legal
orders ‘is’ (should be) in normative terms, as mutually exclusive, complementary,
or hierarchical. Demarcation of legal systems may also occur for single legal
institutions such as property or inheritance, or within certain social or political
domains, such as village government, labour relations or social security. The
relationship is regularly constructed in concrete issues, e.g. in disputes about land,
marriage, divisions of inheritance, the establishment of a Cultural Heritage Site or
a Biosphere Reservation, where legal rules are used to rationalise and justify
arguments and decisions. Demarcating legal systems is only one kind of
interrelation in plural legal orders. Other kinds involve the effacing of boundaries
between bodies of law and different ways of compounding elements originally
associated with a system.

These processes of maintaining and changing the relationships between bodies of
law take place ‘in many rooms’, to echo Galanter (1981): in everyday interactions,
disputing processes in villages and in courts, in provincial, district and village
politics, in parliaments, the media, university teaching and in NGOs. What the law
and the interrelationships between legal orders are, and what the social
significance of law is, can vary considerably between these arenas, and may also
vary considerably between regions of a state.*

Actors in multiple arenas and contexts

The analysis of social interaction in the context of legal pluralism poses important
challenges to those conventional understandings of the interrelations between ‘law’
and social interaction based on inferences from the ‘gap’ between ideal legal rules
and the extent to which they are followed by its addressees or sanctioned by courts
or court-like institutions (see Nelken 1981). Legal pluralism forces us to look at
these relationships from different methodological perspectives. In the first place,
legal repertoires and institutions dealing with law form part of the enabling and
constraining context for social interaction in all arenas. Secondly, these repertoires

32 Legal theory and much sociology of law privileges the courts as major arenas for
the reproduction of law. To what extent this reproduction is indeed so important
outside the realm of legal doctrine, is an empirical question. See: Holleman 1973;
Galanter 1981; K. von Benda-Beckmann 1984.
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provide schemes of meaning, which may serve as motivation for people to act, or
not to act, according to the demands or options the laws provide. Thirdly, they
provide the idiom through which people interact. In particular, they provide
structured and legitimate forms for social, economic and political transactions such
as marriages, inheritance, property transfers. And they constitute positions of
legitimate social and political power and regulate the ways in which such positions
can be acquired. The repertoires also provide means to rationalise and justify
actors’ objectives, behaviour and choices, whether in a struggle over inheritance,
in determining the property rights to a church, in understanding the nature of
proper economic transactions, in engaging in the critique of state action, etc. Legal
elements may also constrain the options actors have, and may influence or force
them into courses of action they dislike. Fourthly, legal pluralism is reproduced
and changed in these processes, and thus is the outcome of interactions, and
becomes the context for further interactions.* The relationship and significance of
the different elements can be seen in the differential use which people make of
legal orders and of the political authorities and procedures that ideally represent
these orders.

In each arena actors make more or less constrained choices. They may avoid any
use of law, opting for non-legal means. They may opt for one law and exclude
others; they may also use more than one law. They may sharply distinguish legal
systems, or efface their boundaries, or develop hybrid forms. Most of the time,
people just go along in their daily routines without reflecting on law that has
shaped these routines, their social relationships and attitude (see: Bourdieu 1977;
Giddens 1979). The specific relevance or irrelevance of law usually crops up only
when people have to deal with problematic situations, with disputes and in
processes (such as that of making new law) that aim at changing routines and the
law structuring them. For instance it arises when people have to decide whom to
ask to validate their marriage, who inherits a particular rice field flows, whether or
not to register land, or whether to go to the aksakal court or turn to aksakals in
their more traditional capacity, etc. Reflection of law may also inform interaction
when people do not want to involve the law and courts at all but aim at informal
negotiations. As Mnookin and Kornhauser (1979) have shown, such negotiations
take place ‘in the shadow of the law’, or better, in the shadow of legal pluralism.
Under conditions of legal pluralism each single system tends to lose its self-
evidence. Choices therefore often demand explicit legitimation.

33 In the terms of Giddens’ (1979) idea of structuration.
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What people do, the extent to which they are influenced by an orientation at a
particular type of law and the consequences of this cannot be inferred from the
normative demands of the legal orders, quite apart from the fact that in plural legal
orders these demands are often contradictory. And as the examples of ‘lingering
laws’ indicate, the official temporal validity of a body of law may be of little
concern to actors. While their interactions may not reinstall the official validity of
abolished laws, they may still orient their behaviour at these, as Peleikis, Thelen
and others in this volume illustrate.

Research on the differential use of legal idioms and forums has shown that many
factors tend to influence the choices political and other authorities and people make.
Usually this depends on a complex set in which self-interest, commitment to or
rejection of normative orders, the suitability of one kind of law for one’s
objectives, personal characteristics as well as a range of economic and political
factors.* As law provides an important legitimation for the exercise of power by
social actors or organisations, the question which is the proper law is frequently
the object of political struggles. The invocation of the rules or the authorities of
one law not only serve to settle a particular problem, but may also be treated as a
pars pro toto for the relationship between the respective legal orders as a whole.
The ways in which legal orders and their interrelations are reproduced depends to
a large extent on the structure of authority and power exercised or aspired to by
the persons or organisations representing the respective orders.

The politics of legal pluralism

In these processes of demarcating the respective spheres of validity of legal orders,
states often assert the exclusiveness and superiority of their law. This is based on
the political and ideological assertions of the state’s authority and its legal experts,
which is referred to as ‘legal centralism’ or ‘monism’ (see J. Griffiths 1986).
States occasionally concede legal validity to other bodies of normative ordering or
decision-making authorities (customary law, religious law) on their own conditions.
Such a legal construction of the validity spheres of different normative orders
through the law of one of the orders has been called ‘relative’ (Vanderlinden 1989),

* See e.g: Nader and Todd 1978; Comaroff and Roberts 1981; K. von Benda-
Beckmann 1981; J. Griffiths 1983.
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‘weak’ (J. Griffiths 1986) or ‘state law’ (Woodman 1998) legal pluralism.* Such
constructions are part of law, elaborated in more or less systematised treatments of
‘internal conflict of law’ in the former British colonies or ‘intergentiel recht’ as in
the Dutch East Indies. Like any law, the fact that legal orders do, or do not
recognise the existence of other legal orders as ‘subservient’, ‘dominant’ or ‘just
there’ is likely to have consequences for the ways in which different actors use
legal repertoires or decision-making authorities. Whether people keep to these
legal constructions or not, and whether what is ‘dominant’ in a legal construction
is also dominant in social practice are empirical questions which cannot be inferred
from normative constructions. It is therefore misleading to juxtapose weak and
strong legal pluralism as ‘ideological’ and ‘empirical’. This detracts from the fact
that similar centralist assertions and legal constructions of legal pluralism are to be
found also in religious or traditional legal orders. Islamic law, for instance,
acknowledges the existence of urf or adat, customary law, while many customary
legal systems in turn have their rules of recognising religious law. In the case of
Minangkabau, the balance in the relationships between adat, Islamic and state law
is theorised by adat authorities, religious scholars and state officials.

In plural legal constellations, we therefore often encounter a pluralism of such
legal pluralisms (F. von Benda-Beckmann 1992). The argument that the concept of
legal pluralism should not be defined through the normativity of one legal order
should not distract attention from the fact that many social, economic and political
struggles take place over what legal order is superior to the others, or over the
recognition by one legal order (often the state or international law) of other orders
and the rights assigned to certain population groups and authorities under such
legal orders. While radical interpretations and claims see any form of legal
pluralism construction under the conditions of the state as a political placebo, other
actors take their struggles within the context of the state constitution seriously,
because for them it matters whether, for instance, rights to village commons are
based on adat law as recognised by the state, or on non-adatised state law on the
grounds of which the state claims ownership (F. and K. von Benda-Beckmann, this
volume). These struggles over what law should be the proper state law, or which
non-state law should be applied in state courts, are carried out as struggles over the
prominence of state and non-state, traditional or religious legitimations, not yet
transformed by the state.

% For a classic presentation of plural legal systems through their construction by
state law, see Hooker 1975.
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In such struggles, state law and interests supported by it are often mobilised
against local normative, economic and political interests, or vice versa. In some
arenas the relation between state and non-state laws may be the most problematic
issue. In other arenas, the relation between religious and customary law, or
between various customary laws, may be the most contested problem, as the
examples from Minangkabau and Morocco show. The major issue may also be the
correct interpretation of religious law, as Turner’s example of the struggles
between local residents and the Salafiyya missionaries and their local recruits
illustrates.

In other situations, such as in Mumbali, inter-system differences seem to fade into
the background and instead state law and the best and most effective authority to
engage in decision-making processes constitute the important problem (See also
Eckert 2003, 2004). Eckert describes how people in urban Mumbai increasingly
tend to express values and interests in terms of state law, and refer to religion or
caste-based legal principles and decision-making authorities only in undisputed
cases. She investigates the conditions under which people refer to state law in
order to counter the power and arbitrariness of organisations such as the Shiv Sena
or the police. As Eckert states, these processes are closely connected to the
‘democratisation of democracy’. The political developments have pluralised the
party system. Under these conditions people have wider choices, and they make
use of them. This democratisation of democracy and the increasing use of state law
against the state and other power-holders are two signs of the same process which
she calls a transformation ‘from subject to citizen’.

Pirie shows how in Amdo, the Tibetan nomads do not really care very much about
distinguishing ‘legal systems’ and deal very pragmatically with the different
sources of regulation and power. She suggests that among the pastoralists there is
both adaptation and resistance to the new normative landscape, and acceptance as
well as avoidance of new Chinese structures of authority on their part.*® The co-
existence of state and local norms and sanctioning procedures has to be tolerated
where it cannot be avoided. For instance, persons having been punished by state
agents for criminal offences according to state law cannot (and do not want to)
avoid the social control and sanction mechanisms of their own legal order. But the
nomads are not averse to invoking state power when it suits them well. The
pastoralists thus rely on government officers to determine boundaries and prevent
conflicts over them, but do not regard these officers as having authority to resolve

3¢ For the situation in Ladakh, see Pirie 2006.
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their feuds. Pirie emphasises that the nomads’ attitudes towards their own and
Chinese norms and the respective political authorities do not coincide. The
relationship between the legal orders thus is not always a matter of struggle.
Different types of law may co-exist peacefully, or there may be grumbling and
reluctant acceptance. Moreover, within the same social formation the relationship
between different bodies of law may vary considerably according to different
domains of social life, and there may be ambiguity.

The examples show that different ideas of legitimate norms may be, but are not
necessarily, mobilised publicly against each other as ‘alternative legalities’. In
Indonesia and Morocco this is often the case, where in certain domains of local
government and resource rights it is not regarded as legitimate if state regulation
does not acknowledge the superiority of local law or at least incorporate it.
However, the dominant view of a population may also be that one legal order sets
the main standard of ‘legality’, and that potential alternative legalities, or even
illegalities (such as corruption or Mafia rule systems) are not regarded as legal or
legitimate. This is often the case in industrialised states, in which the extent and
visibility of legal pluralism is much lower than in former colonial states. It also
seems to be the case in urban India, where the legality of state law becomes ‘the’
legality with cultural capital (Eckert), putting other, earlier standards into non-use
or even oblivion. However, frequently the opinions about which is the valid law
diverge, and there is not one shared view. The examples of Morocco,
Minangkabau and India suggest that it depends on the political ambitions of groups
and political authorities representing legal orders, whether ‘their’ rules are
regarded as distinct from each other or whether people strive for compromise and
convergence. Those whose authority depends a legal order different from that of
the state, such as adat leaders or religious authorities, tend to emphasise the
distinctiveness of legal orders. However, the papers also show that one cannot
assume a one-to-one relationship between categories of actors and ‘their’ law.
Actors are frequently Janus-faced, and processes of forum shopping and shopping
forums are characteristic of most plural legal orders. While state law often is the
legal expression of state domination and dominant economic interests, it can also
be mobilised by villagers or ethnic groups against oppression, while local
customary or religious laws may be mobilised by the state to legitimate
exploitation and oppression.’” As Peleikis shows, actors in Lithuania pragmatically
use the law of the state in order to pursue interests and claims based on their
respective religious law.

37 See F. von Benda-Beckmann 1990.

-28 -



CHANGE AND CONTINUITY IN PLURAL LEGAL ORDERS
Franz and Keebet von Benda-Beckmann

Linking domains and expanding issues

The dynamics of legal pluralism largely depend on how the arenas in which these
processes take place and are spatially grounded are interlinked. The characteristics
of these linkages give constellations of legal pluralism their special character. They
are important conduits through which changes are conveyed, and their nature
determines whether ‘changing one’ is indeed ‘changing all’, as in the contribution
about Minangkabau in this volume. Understanding the types of interdependences
requires investigating the intended and unintended consequences of such
interactions for more distant arenas and different domains in time and space,
tracing the small ‘ripple effects’ (Long 1989: 230) or the high waves of
interdependence through time and space.* A focus on how the interactions within
one arena are connected to interactions in other arenas offers us important insights
into the extent to which legal systems become entangled.

The extent to which time and space-bound interactions have intended or unintended
consequences, and the scale of such consequences in other interaction processes
vary considerably. In some cases, what happens in one arena remains more or less
confined to that arena and has no further effects. However, small-scale incidents
may gradually develop into wider issues; micro-histories become conflicts on a
much larger scale and have a host of intended and unintended consequences in
other arenas and domains (Sahlins 2005). In other cases, small-scale events right
from the start are part of a wider network of interdependent relationships and
interactions, in which much larger political and economic issues are at stake. F.
and K. von Benda-Beckmann describe a case where disagreement between a
village and a cement factory about legitimate control over their village resources
was connected with decentralisation policies, with the privatisation of the cement
factory and with local and national land policies, involving a wide range of actors
operating in many different arenas. And as Turner shows how the Casablanca
bomb attack quickly led to a range of legal changes in rural Morocco.

Such interconnections do not occur automatically. It is always actors who,
following their own agenda or being forced by others, treat single instances as
single issues or as expressions of a general issue, and who connect issues in
different arenas, often reacting to events in other contexts. These interlinkages are

38 See: F. and K. von Benda-Beckmann 1998; F. von Benda-Beckmann 2001.
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facilitated by different mechanisms. Issues may become connected across domains
and social fields through the relations and interactions of persons and institutions
operating in different contexts and arenas. Linkages may also emerge when people
at different places simultaneously react to what has happened elsewhere. The
improved means of communication and public media play an important role here.
Moreover, connections may be facilitated when actors wear different ‘hats’, that is,
have a multifunctional status and multiple interests in various social domains, and
operate in different sets of social relations (domains, or even legal systems) at the
same time. F. and K. von Benda-Beckmann give examples of civil servants who
also act as university teachers, as members of NGOs, as traditional lineage heads
and as advisors to the government. As these examples and the examples mentioned
by Beyer and Turner show, they often wear their various hats at one and the same
time, drawing on different legal repertoires at the same time.

Furthermore, the systemic character of legal systems and inter-system relationships
may also be conducive to linking legal domains. Legal systems and societies vary
considerably in the amount of these linkages. A high potential for such linkages is
present when there is a low degree of social and functional differentiation and
institutionalisation. This tends to lead to a high incidence of dense multiplex and
multifunctional relationships and institutions in actual social organisation. For
instance, being an adat leader in Minangkabau means having political leadership,
playing a role in dispute settlement, and being responsible for one’s lineage’s
property. An improvement or weakening of the position of adat leaders in one
domain by implication affects their roles in other issues as well. Struggles over
property are often struggles over power, and vice versa. Changes in one legal
system, though intended to be limited to one specific field such as property only,
are under these conditions likely to affect the less differentiated property,
inheritance and kinship relations in the other legal order. In this way, small issues
may become connected to larger issues by systemic implication (K. von Benda-
Beckmann 2003).

The contributions in this volume illustrate these processes in various ways. In
Minangkabau, for instance, there is a very dense network of such interactional,
relational and systemic linkages in space, in which distance is easily overcome by
a well functioning network of transportation and mobile phone communication. In
rural southern Morocco, lines of communication and interaction are also rather
short. This is quite different in the situation Pirie describes for the Amdo region in
China. Here the reproduction of the state legal order is socially and spatially
relatively separate from the ways in which the Amdo nomads use their own
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normative order and processes. Pirie shows how the nomads adapt to the new
norms and authority structures of the Chinese state and their impact on the
Tibetans’ lives. Yet compared with the state presence in Indonesia or Morocco, the
density of interconnections and frequency of such linkages is comparatively low.
The government authorities exercise direct control over many aspects of the
Tibetans’ lives — their family sizes, pastoral activities and boundaries. However
when it comes to the dynamics of feuding and mediation, government officials are
forced to recognise, and even support, the nomads’ practices.

Changing constellations.: pluralisation and depluralisation

As a conclusion, then, the emergence, maintenance and change of constellations of
legal pluralism are the result of dynamic processes, and the contributions to this
volume all deal with these dynamics. New legal models covering many social
domains become available through state bureaucrats, NGOs, foreign development
agents, migrants or through modern communication channels. The ensuing
confrontations with alternative modes of life and the processes through which these
are appropriated or rejected at different levels of administrative organisation and
other social arenas are important factors in legal change. Given the close relations
between law and power, changes in relations of social, political and economic
power and authority, sometimes expressed in legal form but also occurring
relatively independently of legal changes, usually trigger changes in plural legal
constellations. This change is in part imposed on local populations. However, the
contributions show that the ways these changes occur depend on the actions of
local people who often design creative responses unintended by those initiating
legal change.

In many parts of the world we can thus observe a tendency towards more plurality
in bodies of law and neo-traditional and other self-proclaimed political authorities
within and beyond the state legal order, as a consequence of a transnationalisation
of law and the emergence of new versions of traditional and religious laws. In
Morocco the state is forced to counterbalance the effects of neoliberal legal reform
pushed by global players. In order to prevent a transfer of power and control from
the political elite to the civil society, the state accepts an empowerment of plural
local legal arenas. In other situations such as urban India we rather find a
depluralisation of law. This depluralisation in the realm of legal rules and
principles, however, is not necessarily matched with a decrease in law-applying
institutions, as Eckert shows. Pirie also emphasises that people’s attitudes towards
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their own and Chinese norms and towards authorities differ. The examples in this
volume suggest that understanding change in plural legal constellations requires
looking at the connections between the various co-existing substantive and
procedural legal norms, the actors using them, and in particular the political and
administrative authorities and decision-making institutions of the respective
systems.
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