THE INFORMAL SOCIAL CONTROL
OF HOMICIDE

Marc Cooney'

The relationship between state and nonstate forms of social control has long been one
of the central issues of legal sociology. Whether discussed in terms of "legal
pluralism" (e.g., Griffiths 1986), "custom" (e.g., Diamond 1971), "indigenous law"
(Galanter 1981), "community justice" (Henry 1985), or - the designation used here -
"informal social control" (see Schwartz 1954), the similarities and differences
between various types of normative regimes remains one of the enduring questions of
the discipline. In recent years, much of the literature has centered around the
problem of influence: how legal rules and institutions both affect and are affected by
the informal order (Merry 1988: 879-886). The present article, by contrast, compares
the two systems as fypes of social control, focusing on how different groups and
individuals respond to a particular type of human behavior (see especially, Black
1976; 1989). The behavior in question is homicide, the empirical base being provided
by interviews with men and women incarcerated for murder or manslaughter.

Little is presently known about the informal social control of criminal defendants.
Though the interview data presented in these pages only illuminate a single category
of deviance, this has the advantage of allowing law and informal social control to be
compared more exactly. Concentrating on homicide cases alone reduces the amount

1 An earlier version of this paper was presented at the 1992 annual meeting of
the American Sociological Association in Pittsburgh, Pennsylvania. I wish to thank
the following people for their helpful comments on various aspects of the work
presented here: M.P. Baumgartner, Donald Black, John Herrmann, James Davison
Hunter, Charles McCurdy, Calvin Morrill, Steven Nock, Barry Schwartz, Roberta
Senechal, and James Tucker.

© Copyright 1994 - Mark Cooney.

-31-



SOCIAL CONTROL OF HOMICIDE
Marc Cooney

of variation in the defendant's behavior and thereby isolates some of the purely
sociological forces at work.

Viewed in this light, the two systems of social control appear remarkably similar.
Despite clear procedural differences, a common social morality appears to underlie
both law and at least one type of informal social control. Though people who kill and
their intimates are sometimes subject to self-help in the form of threatened or actual
violence, the most frequent informal sanction for homicide is avoidance, the reduction
or elimination of contact with the killer or the killer's intimates. In the cases sampled,
those homicides which attract the most severe sentences also attract the most
avoidance. Killings between blacks, for instance, generate less severe criminal
sentences and less informal avoidance than those between whites. Moreover, cross-
cultural data disclose that social control systems in other societies discriminate on
similar grounds. There seems, therefore, to be a core set of variables which operates
in both systems and which distributes different sanctions similarly.

The relationship between law and avoidance in these cases is one of similarity not
identity, however. One significant contrast is that while killings between strangers
generate more severe legal sentences they do not attract more avoidance than those
between intimates. The reason for this divergence seems to be that informal social
control is confined to smaller segments of social space than law. The more extensive
jurisdiction of law has itself a general consequence: law subjects those too distant to
be touched by the informal order to a common system of control, a fact of
considerable significance in a world of intermingling strangers.

The overall picture, then, is one of law as informal social control writ large. Law
operates on a wider stage, bringing larger numbers of socially distant people within
the same system of authority. But in doing so, law selects out the same kinds of cases
for leniency and for severity. In this way, law reproduces rather than replaces the
discriminations inherent in non-legal forms of social control.>

2 In this essay, the terms “non-legal', “informal', and “other' social control
are used interchangeably. There are circumstances, however, in which it is advisable
to distinguish them (e.g., when analyzing grievance procedures within corporations).
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Two trends in social control

The case-level study of social control - the response to deviant behavior - has
undergone two major evolutions in recent years. The first is an expansion beyond
law, or state-centered social control (see Black 1984). Law continues to attract a lot of
scholarly attention, but it is no longer the exclusive focus of theoretical or empirical
attention. One reason for this shift is the realization that, despite the popular and
scholarly attention law receives, people invoke the legal system relatively rarely.
Victimization surveys, for instance, routinely reveal that less than half of all crimes
are reported to the police (e.g., Shim and DeBerry 1988). A study of civil dispute
processing among contemporary Americans discloses that out of every 20 cases in
which $1000 or more is in issue the aggrieved party complains to the other side in
only 14, contacts a lawyer in two, and files suit in one (Trubek et al. 1983: s18-20).
Moreover, the ethnographic literature provides additional reasons for not over-
estimating the importance of the legal system. Not only has law has been absent from
the egalitarian hunter-gatherer societies in which most of human history has been
played out, but even in those societies that do have law, people often prefer to handle
their disputes by other means anyway (e.g., Gibbs 1963).

Building on the rich cross-cultural literature on feuding and warfare (e.g., Hasluck
1954; Koch 1974) negotiation (e.g., Gulliver 1979) mediation (e.g. Ekvall 1964),
gossip (e.g., Merry 1984), witchcraft (e.g., Winans and Edgerton 1964) avoidance
(e.g., Woodburn 1979) and other forms of conflict management, scholars have begun
to investigate non-legal ways of handling disputes in modern society. Among the
settings analyzed have been: a wealthy suburb (Baumgartner 1988), illegal markets
(Reuter 1984), the higher echelons of corporate management (Morrill 1994), a city
neighborhood (Thomas-Buckle and Buckle 1982), a rural ranching community
(Ellickson 1991), a day-care center (Baumgartner 1992a), an urban beach (Edgerton
1979), and an egalitarian manufacturing corporation (Tucker 1992). As a result of this
work, theoreticians have been able to specify the central conditions associated with a
range of forms of social control (Black 1990; see also Horwitz 1990).

As interest has moved beyond legal cases, a second evolution has occurred.
Initially, theoretical work tended to emphasize the social characteristics of the
principal parties to disputes in explaining the outcome of cases (see especially,
Black 1976). More recently, though, the role of third parties has come to the
fore. Third parties may relate to cases in one of two broad ways: as partisan
supporters or as nonpartisan settlement agents (Black and Baumgartner 1983). Theory
now exists to predict the amount of partisan support and the
authoritativeness of the settlement behavior that third parties engage in on the
basis of their social characteristics and relationships to the principals (Black and
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Baumgartner 1983; Black 1993: Chapters 7 and 8; see also Baumgartner 1988: 66-
71; Cooney 1988: 53-60, 1992; Horwitz 1990: Chapters 8 and 9; Baumgartner
1993).

The present article lies at the intersection of these two developments. Exploring both
the legal and informal social control of homicide, it draws upon the social
characteristics of the principals and third parties to make two points. First, law and
avoidance respond to at least some of the same social characteristics of cases. In
practical terms this means that defendants who get severe sentences also tend to
experience the most avoidance. Second, the overlap is not precise. Strangers receive
the heaviest legal sentences but not the greatest amount of avoidance. The reason for
this is that different kind of people bring legal and informal sanctions to bear against
killers. Legal officials are more organized and more distant from defendants than the
family members, friends, and acquaintances who avoid them. Law, consequently, has
a wider social jurisdiction; it encompasses larger networks of people.

The study

Data for the present paper come from an interview study conducted by the author
with 75 people convicted of homicide in Virginia, U.S.A. and a further 42 interviews
with a member of some of their families. The homicide offenders were interviewed in
prison; the family members by telephone.

The defendants interviewed were randomly selected from all those admitted to
the Virginia correctional system during 1988 following a conviction for murder
of manslaughter (voluntary or involuntary).® Because of the time lag between
offense and sentence most of the homicides occurred in 1987. Thirty nine (52

3 In Virginia, murder is "the unlawful killing of one human being by another
with malice aforethought" (Costello 1991: 14). “Malice' is a "person-endangering
state of mind" (Costello 1991: 18). Manslaughter is the "unlawful killing of one
human being by another without malice" (Costello 1991: 49). Voluntary manslaughter
is an intentional but non-malicious killing (e.g., in the course of a sudden fight or as
the result of "heat of passion induced by reasonable provocation": Costello 1991: 49).
Involuntary manslaughter is of two types: killings resulting from criminal negligence
(e.g., when operating a vehicle or handling a firearm) and those deriving from certain
unlawful acts which are not felonies (Costello 1991: 49). In the sample, two
defendants were convicted of voluntary manslaughter and four of involuntary
manslaughter; all others were convicted of capital, first degree or second degree
murder.
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percent) of the defendants were black, and sixty three (84 percent) were male, figures
almost identical to those reported by the Uniform Crime Reports for homicide
arrestees nationally in 1987 (52% black; 85% male: Federal Bureau of Investigation
1988: 9).

The interviews, which typically lasted about two hours, focused on three points: (1)
the circumstances and context of the homicide itself, (2) the behavior of others toward
the defendant following the homicide, and (3) the legal processing of the case.
Interviews were semi-structured in the sense that although the defendants were all
asked the same minimum set of questions, they were also encouraged to expand and
add more detail about their own individual cases. Written notes were taken but a tape-
recorder was not used. The interviews were conducted in as informal a manner as the
setting and occasion permitted.

Since the present paper focuses on the legal and informal response to the homicide,
rather than the more controversial issue of the reasons for it, the veracity of the
information provided by the defendant is not a major concern. This is, however,
generally supported by information obtained from two other sources: the 50 defendant
Pre-Sentence Investigation Reports that were available, and the telephone interview
with a member of defendant's family.

At the conclusion of the prison interview, the defendants were asked if they would
agree to having the interviewer contact a member of their family by telephone in
order to learn about the impact of the case on those close to the defendant. Fifty of the
75 defendants agreed. Of the 50 people named by the defendants, it was possible to
contact 40. In two instances, a second family member was interviewed, bring the total
number to 42. These interviews, also semi-structured, were conducted by telephone.
The person interviewed was typically a female relative, of whom the most common
was the defendant's mother. Given the greater degree of social distance involved, it is
not surprising that these interviews exhibited greater variation in quality than the
prison interviews. Although only one person refused to be interviewed, a number
were guarded in their responses. On the other hand, some of those contacted were
extremely informative, discussing the case and its impact on their lives and those
close to them in considerable detail. The variable quality of these interviews is
reflected in their variable length: the shortest was 15 minutes and the longest 2.5
hours.

The telephone interview tended to confirm and, sometimes, to expand upon the
information about the informal social control experienced by the defendant. Even so,
it is important to note that this study does not capture the full range of social control
generated by homicide. First, the study is confined to cases in which somebody is
convicted for a Kkilling. Those cases in which an offender escapes
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conviction - probably about 50 percent of homicides known to the police - are not
included in the study.* Second, the study is confined to the three-year period
following the killing when the person convicted is still in prison. It does not,
therefore, cover the post-release phase.’ Third, no data were obtained from the
victim's relatives who may have engaged in social control of which the defendant and
his or her relatives were unaware (e.g., the dissemination of gossip).

The informal order

The defendants in the sample were serving sentences ranging from five years
imprisonment to the death penalty. The modal sentence was 20 years with life
imprisonment being the second most frequent sentence. In Virginia, as in most
other states, prisoners do not serve the full amount of their prison terms. The
precise length a person actually spends behind bars is determined by a number of
factors, such as the number of previous prison terms served, the nature of the offense,
and the prisoner's conduct. The ultimate decision to release is usually
made by a parole board whose decisions have not been scientifically analyzed.
But prison officials say that a first-time prisoner sentenced to 20 years, for

4 There are no national data on the percentage of homicides resulting in a
conviction. However, about 70 percent of all United States homicides known to the
police result in an arrest (see, e.g., Federal Bureau of Investigation 1987: 12). A
sample of 33 of the nation's largest 75 counties reveals that of the cases brought by
the police for prosecution about 70 percent result in a conviction (Dawson and
Boland 1993). Together, these figures suggest that somebody is convicted in about
one half of the homicides known to the police to have been committed in the country.
Three studies examining the disposition of all homicide cases known to the police in
an urban jurisdiction in a single year from their commission to conviction yield
slightly lower percentages. Lundsgaarde's (1977: 219, 232) study of Houston
homicide committed in 1969 reports that of 281 cases of murder and nonnegligent
manslaughter 101 (36 percent) had, by 1972, resulted in a conviction. Wilbanks's
(1984: 185) study of 478 criminal homicides committed in Miami during 1980,
reports that 149 (31 percent) had resulted in a conviction by July 1982. Simon's
(1991: 453) study of 1988 Baltimore homicides reports that "the chance of being
caught and convicted for taking a life in Baltimore is just over 40 percent."

5 A number of other studies (albeit not confined to homicide offenses) have
looked at the ex-convict's reception by others: Schwartz and Skolnick 1962;
Buikhuisen and Dijksterhuis 1971; Boshier and Johnson 1974; Ericson 1977.
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example, could reasonably expect to serve no more than eight years (see further
Cooney 1991: 158-162).

The informal sanctions typically levied against those who kill are less well-known. As
the following discussion indicates, these fall into two major categories: avoidance and
self-help.

Avoidance

Avoidance - the reduction or elimination of contact following a conflict - is common
in settings in which social ties are fluid and easily severed (Baumgartner 1988: 60-66;
Black 1990: 50-51). Thus, avoidance has been found to be frequent among, for
example, hunter-gatherers (see, e.g., Woodburn 1979), shifting horticulturalists (see,
e.g., Stauder 1972), gypsies (Gronfors 1986: 119-121), travellers on the overland
trail in 19th century America (Reid 1980), and modern suburbanites (Baumgartner
1988).

To this list should be added those in prison. Prisoners are in a unique relational
environment, one in which their ability to maintain their social ties is severely limited.
Their ties are not so much loose as coercively distant, but the effect is the same:
prisoners are easily avoided. Forty-five of the 75 defendants (60 percent) in the
present sample experienced some avoidance, making it the most common informal
sanction for homicide in the sample.

Avoidance of the defendant can occur at different times: before defendant is arrested,
while defendant is out on bond, while defendant is incarcerated at the local jail, or
after defendant is sent to prison. Note that although people who kill and are
incarcerated typically experience a sharp contraction in their social relationships, not
all of this can be considered “avoidance.' Some ties attenuate simply because the
prisoner is no longer in circulation. By contrast, avoidance is a normative
phenomenon, involving some expression of disapproval of the killing. In order to
distinguish avoidance from mere relational mortality, the defendants in the sample
were asked who had reduced contact with them following the incident and what they
felt the reason for the reduction was. Only when the reason was related to the
homicide would the behavior be considered avoidance.

Case 76 provides an example. The defendant is a 19 year old woman convicted of
killing her five month old son:

My boyfriend left me three days before all this happened. Except
for the trial, I haven't seen him since. I called him from the jail,
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but he didn't want to talk to me. Then I wrote to him a few times,
but he never wrote back. He's definitely mad at me; I know that
from his Mom. It was his son I killed. He hasn't forgiven me,
although I asked him to in my letters.

A lot of my street friends came and visited me in jail. But
they were just being nosy. After they'd asked their questions they
never came back again.®

In this case, the defendant's boyfriend's behavior would be considered avoidance, but
that of her friends would not, since it is not clear that their lack of contact implied
condemnation of her actions. Like all subjective procedures, this measure is only as
reliable as the perceptions on which it is based. This limitation should be kept in
mind.

When measured by the defendant's awareness of it, avoidance is relatively common.
Of the 45 defendants in the sample who experienced some diminution of social
contact as a result of being convicted of the homicide, most (24) were avoided by one
or two people, but as many as nine were avoided by more than ten people.

Avoidance is not limited to the defendant. His or her intimates may also be avoided.
A study of prisoners' wives found that people will sometimes refuse to have any
dealings with them: acquaintances may withdraw, landlords decline to rent to them,
and shopkeepers refuse to serve them (Fishman 1990: 113-126). Defendants'
intimates interviewed for the present study reported similar experiences. Generally,
though, it was only those with a close tie to the victim who made it plain that they
wanted to have nothing more to do with an individual closely connected to a
murderer. In Case 70, for instance, the defendant's mother said:

They [the victim's family] stopped speaking to us. I was hurt.
We'd been friends for years. They'd moved away before this
happened. But we'd see them when they came back to visit. I
don't know if they've been back recently. But I know they're not
talking to us because they wouldn't do so at the trial. When we
looked at them or tried to talk, they turned away.

6 Quotations in the text are not verbatim, but reconstructed from hand-written
notes taken during the interview. Names of participants have been changed.
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The sample also contains a small number of examples of more generalized avoidance.
In Case 35, for example, the killing took place in a small town. The defendant's sister
said:

A few people from high school I hadn't met for a while treated me
differently. When I bumped into them on the street or at the high
school reunion they stared at me. They would have absolutely
nothing to do with me. Also, at my sister-in-law's wedding I
approached a few people and said "Hi". They said nothing; just
turned away.

This surprised me. I hadn't known these people that well
although they had been at our house when we were kids. I was in
the school band with some of them. It hurt.

All told, 23 of the 75 defendants' intimates were the objects of some form of
avoidance. This constitutes less than one-third of the sample. But it also represents
more than half of the 40 families interviewed.

Self-Help

In many societies, those who kill or their family members are subject to aggression or
“self-help'. Self-help is the typical way of handling homicides outside family groups
in many societies that are either formally or effectively stateless (e.g., Thoden van
Velzen and van Wetering 1960; Otterbein and Otterbein 1965). But self-help is
sometimes found in state societies as well, as the legal and informal order vie for
control over the conflict (e.g., Gronfors 1986; Ginat 1987). The mere existence of
law does not preclude recourse to self-help (see Senechal 1992: 13).

In the present sample, defendants and their family members were sometimes subject
to self-help. However, this took the form of threats of violence rather than violence
itself. In twenty-two out of 69 cases (i.e. almost one-third) in which information was
obtained, the defendant or a member of the defendant's family was threatened with
violence following the homicide. These threats were made at various stages: while the
defendant was suspected but not charged, during the period he or she was in jail, or
after he or she was released from custody on bail.

Threats occur under two scenarios. In the more common, one or more of the victim's
close relatives threaten the defendant or a member of his family. Here threats
represent an inchoate form of private vengeance, or feuding. Threats made by the
victim's kin appear to be most common among young men resident in lower-income
and minority communities. In Case 75, for instance, the defendant, a 24 year old
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black man had, together with a friend (*George'), hunted down and shot the
ringleader of a group of men who had gotten the better of them in a public fight
earlier that day. The victim died a few days later. Defendant described what happened
next:

The day he died two car loads of guys rolled by my Mom's house
looking for me. My sister answered the door. She told the guy I
was not at home. He pulled back his coat and showed her a big
gun. He told her he was [the victim's] brother and she was to tell
me he was looking for me. The following night they came around
again. When George and I heard about it, we got our hardware
[i.e., guns] and went to their neighborhood looking for them. We
did this a few times but we never found them.

This category of self-help appears to depend largely on the existence of strong ties of
partisan support. This variable can also itself determine the outcome of a prosecution.
For example, partisan support may permit the defence to shape the evidence
presented to legal officials (Cooney 1992).

In the second scenario, the source of the threats is not the victim's kin but a self-
appointed representative of the community. Threats of this kind are found in settings
with dense social ties, such as low-income neighborhoods and rural communities.
Unlike the first category, they tend to be made in cases that attract severe sentences.
These threats seem to express a collective anger, to represent an inchoate form of
vigilantism. Often, they are anonymous. Seven defendants in the present sample were
the objects of anonymous phone calls or letters conveying insults or ill wishes (e.g. "I
hope they fry [i.e., electrocute] you"). But communal threats are not invariably
anonymous and, especially when the probability of retaliation is low, the person
making the communal threats may be known to the person threatened. This was the
situation in Case 32. The defendant and three other young men went to rob a local
store. When they arrived, the defendant and another man lured the store-keeper into a
back room. The defendant held the store-keeper while his companion stabbed him
repeatedly. The four men were arrested for murder a few days later. The defendant's
mother describes what ensued:

Rick was arrested on the 2nd. We moved out - we had to move
out - on the 14th. Teenagers were vandalizing the house,
throwing things through the window. When we went out on the
street they made remarks. We were threatened a few times. I was
told "you're time is coming" - that kind of thing. Nobody would
have anything to do with us. It was terrible. I have two daughters
who were 19 and 22 at the time. I was afraid for them and for
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myself. We called the police a few times but they couldn't do
much. So I decided we had to leave. Nobody knows where we are
now and everything is much better.

This case represents the greatest amount of informal social control found in the
sample. As such, it serves to illustrate a central feature of the informal response to
homicide: its overall mildness. While the defendant's family were made to feel
unwelcome and to fear for their safety, neither they nor anybody else in the sample
suffered any injury. This is not to say that people do not exact vengeance in modern
settings. Conflict between gangs and groups involved in organized crime may involve
protracted, feud-like vengeance (see, e.g., Bing 1991). But, despite the attention these
receive in the mass media, they appear to be relatively uncommon. If the present data
are representative, in the typical homicide case the violence never escalates beyond
the verbal level.

The relative mildness of the informal response is consistent with the thesis that legal
and informal sanctions tend to vary inversely (Schwartz 1954; Black 1976: 107).
Thus, the lengthy prison sentences and death penalties imposed by the courts render
severe informal sanctions superfluous. But, as the next section shows, those
homicides which attract the most severe sentences also attract the most avoidance,
suggesting that the relationship of law and informal social control may require further
specification.

A common morality
Law and avoidance

Avoidance, then, is the most common type of informal social control found in these
homicide cases. At first glance, avoidance appears to be very different from law. Law
is founded on the organizational capacity of the state, avoidance is a product of
decentralized networks whose members act according to shared norms but not in
concert. Legal sanctions are based on published and publicized rules enforced by
specialized institutions and personnel (Griffiths 1984). Avoidance is not governed by
authoritatively formulated norms and is carried out by ordinary individuals acting in
the course of their everyday affairs. Legal sanctions for homicide mean the loss of
liberty or even life; avoidance results merely in the loss of contact. Nothing inherent
in the nature of these sanctions would lead one to expect their imposition to exhibit
the same pattern. But it does. Table 1 crosstabulates the number of people avoiding
the defendant by the severity of the defendant's sentence (divided into two categories:
terms of imprisonment ranging from five to 70 years and sentences of life
imprisonment and death) in cases with a single victim.
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Table 1. Severity of sentence by number of people avoiding defendant (in
percentages)
Number of avoiders Severity of sentence
5-70 years life/death
0 44 17
1-5 48 50
6-10 2 8
>10 6 25
Total 100 100
N [52] [12]
Gamma=.59; P=.009

The results clearly indicate that the legal and primary informal sanction for homicide
vary directly. It must be said, however, that these results are not wholly unexpected.
Black (1976: 10) suggests that characteristics of the parties which increase the
severity of law also tend to increase the severity of the informal social control found
in that particular setting, and, as the remainder of the present section demonstrates,
the data bear this suggestion out.

Social status

A variable that consistently appears in the research literature as a predictor of the
amount of law applied to a case is the social status of the parties (see Black, 1976:16-
29; Baumgartner, 1992b: 142-148). Status has also been used to explain variation in
the severity of informal social control (e.g., Morrill 1989; Black 1990; 1993, Chapter
8; Tucker 1992). In some societies, for instance, the killing of a high status individual
is less likely to be compensated and more likely to be avenged than the killing of
another person (see, e.g., Barth 1959: 85; Bourdieu 1966: 216 cited in Black 1987:
569). In others, high status victims command more compensation than people of less
elevated rank (see, e.g., Ekvall 1968: 77; Barton 1919: 60; Lewis 1961: 164).

In the present data, the only reliable indicator of status for both parties is the
indirect one of race. Race has, however, been shown to be of considerable
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Table 2. Severity of sentence by race of defendant and victim
(in percentages)
Sentence Race of defendant-victim
Black-Black White-White

5-70 Years 97 67

life/death 3 33

Total 100 100

N [30] [30]

Gamma=.87; P=.001

Table 3. Number of people avoiding defendant by race of
defendant and victim (in percentages)
Number of avoiders Race of Defendant-Victim
Black-Black White-White
0 43 36
1-5 57 39
6-10 0 4
>10 0 21
Total Percent 100 100
N [28] [28]
Gamma=.34; P=.06"
7 Stronger results are obtained when the offense for which the defendant is

convicted is controlled. For first degree murder,

P=.01 (n=23); for second degree murder, it is .64, P=.02 (n=24).
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importance in determining outcomes in the contemporary United States, at the arrest
(Smith, Visher, and Davidson 1984), prosecutorial (see e.g., Jacoby and Paternoster
1982), conviction (Bernard 1979), and sentencing (see, e.g., Bowers and Pierce
1980) stages of the criminal justice process. Contrary to a popularly held belief, black
defendants are not necessarily treated more harshly than their white counterparts. The
race of the victim must also be considered. Generally, blacks who offend against
whites are treated most severely, followed, in order, by whites who offend other
whites, blacks who offend other blacks, and whites who offend blacks (Black 1976:
28-29). There are not enough inter-racial cases in the present sample to permit a
complete analysis of these effects, but a comparison of the 60 intra-racial cases in
which a single victim was killed reveals the expected pattern (Table 2). Dividing
sentence severity into two categories - prison sentences of five to 70 years, and
sentences of life imprisonment or capital punishment - reveals that white-on-white
killings are ten times more likely to attract the most severe category of sentence than
black-on-black killings.®

Avoidance exhibits the same pattern. There are 56 cases in which a single victim was
killed for which there is information about avoidance. As Table 3 demonstrates,
white-white cases generate more extensive avoidance.

Since the vast majority of the people avoiding the defendants are of the same race as
the defendants, the results reported in Tables 2 and 3 are a testament to the
remarkable power of social stratification. Not only does law treat the killing of blacks
as less serious than the killing of whites, so do blacks themsleves. But social status is
not the only variable that operates in this way.

Respectability

Another characteristic of people which helps to seal their fate in the criminal justice
system is their respectability, or the amount of social control to which they have been
subject in the past (Black 1976: 111). A victim with a criminal record, for instance, is
likely to attract less support from the law than one with an unblemished record. As
one recent review of the literature puts it, "officials at every stage of the criminal
process proceed more vigorously against those who offend respectable victims than

8 Similar results, but with smaller numbers are obtained when the offense for
which the defendant was convicted is controlled. Thus, there are 14 cases of blacks
being convicted of the first degree murder of other blacks and 14 cases of whites
being convicted of the same offense against white victims. None of the black
defendants received sentences of life imprisonment or death, whereas six of the white
defendants did.
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against those accused by the morally compromised” (Baumgartner 1993b: 137).
Thus, in a case from Georgia known to the author, a prisoner wanted to bring charges
of assault against another prisoner. The case appeared to be strong, since the victim
had sustained relatively severe injuries and had a number of eyewitnesses. But when
the Assistant District Attorney discovered that the victim had a number of prior
convictions for aggravated assault and armed robbery he immediately dismissed the
case (author's field notes).” What is true of victims is also true of offenders. A
defendant with a prior criminal record can expect to be pursued more vigorously by
the police (e.g., Werthman and Piliavin 1967: 72-73), be prosecuted more fully (e.g.,
Myers and Hagan 1979), and receive less leniency from judge and jury than a first
offender (e.g., Feeley 1979: 132, 142). In the present sample, a person with an arrest
record was twice as likely to receive a sentence of life imprisonment or death as one
without a history of arrest. '

Respectability is also critical to informal social control. In many societies, killers who
have no record of deviance will be protected by their kin but those who do will be
abandoned or even killed by their intimates (e.g., Warner 1958: 162; Meggitt 1977:
79-80; Ginat 1987: 90-99). For instance, persistent deviants among the !Kung San of
the Kalahari desert, especially those who have taken the lives of others, are
sometimes executed without any intervention by their kin (Lee 1979: 392-395).
Victims who have no history of deviant behavior will be avenged but those who do
(e.g., witches) will not (e.g., Knauft 1985: Chapter 5). Albanian highlanders are
quick to avenge the killing of their kinfolk, but make an exception when the victim
was suprised in adultery (Hasluck 1954: 212).

Avoidance of modern killers also appears to increase with their unrespectability. This
is difficult to demonstrate quantitatively with the present data, however, since there is
a complicating factor for which it was impossible to obtain systematic information:
the respectability of the avoiding third party. Individuals who themselves have a
criminal record would appear to be less likely to avoid a person accused of homicide
than those who have no record. However this may be, examination of individual

9 This case was encountered by the author in the course of an observation
study of a District Attorney's office in a medium-sized town in Georgia.
10 It might be noted, however, that this result is not statistically significant

when two categories of sentence are used (5-70 years and life/death sentences). When
three categories are used - 5-19 years, 20-70 years, and life imprisonment/death
sentence - the gamma coefficient (.31) is significant at the .06 level.
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cases tends to support the idea that the parties' own unrespectability affects the
probability of his or her being avoided.

Take the following two cases, for instance. In Case 3, the defendant had a long series
of arrests for misdemeanors as a juvenile and had served four years in prison for
armed robbery. When he was accused of homicide, he was avoided by all his
relatives and friends. Only his nuclear family members continued to have contact with
him, and only they believed him when he protested that he had been falsely
convicted. Prior violations of informal norms can have similar effects. In Case 36, the
defendant was convicted of hiring her co-defendant's brother to kill her co-
defendant's boyfriend who had been violent toward both of their children. The
defendant had always had a fast lifestyle. She gave birth to a child when she was only
15; she frequently disappeared for weeks on end without telling anybody where she
was, leaving her child with her mother; and she was a regular cocaine user. Her aunts
strongly disapproved of her behavior, and when she was charged and convicted of the
killing they declined to have anything more to do with her.

Two other cases illustrate the effect of victim respectability on avoidance. In Case 46,
the victim was a widow in her 80s with a good reputation in the community. After the
defendant - a 26 year old man - was charged with her murder, his friends ceased all
contact with him. In Case 41, by contrast, people sought the defendant out. The
defendant had been married to her husband, the victim, for a short time. They lived
in a small town. After the marriage, the victim had given up his job and lived off his
wife's income. When the victim began to run up bills at the local liquor store, his
wife barred him from her house. The victim retaliated by slashing the tires of her car,
breaking her bedroom window, and throwing rocks at her house while he shouted
insulting and threatening remarks at her and her son. This lasted for three nights. The
couple then had an argument during which the defendant shot the victim. The
defendant did not experience any avoidance. Indeed, she was sent letters of support
from quite a number of people, especially women. In addition, she received gifts of
flowers from her church and money from her mother's church.

Social integration

Social integration, the degree to which people participate in social life, is another
variable that helps to explain the amount of legal sanction an offender attract (Black
1976: 48-49). Individuals with extensive social ties are more integrated than those
with a restricted set of contacts. A lack of integration (marginality) tends to attract
social control, legal and otherwise. For instance, during the European witch-hunts of
the 15th and 16th centuries, marginal people, such as elderly widows, were
disproportionately named and punished as witches (see, e.g., Levack 1987: 124-134).
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Today, holding the offense committed constant, unemployed defendants are more
likely to be incarcerated before and after trial than employed defendants (Chiricos
1991). An analysis of homicides committed in the course of another crime in a large
northern industrial city during 1972, reported that the strongest predictor in a multiple
regression analysis of whether the defendant would be prosecuted was the
employment status of the parties. Unemployment on the part of the defendant
increased the probability that the case would be prosecuted while unemployment on
the part of the victim reduced it (Boris 1979: 152-153). A California study found that
defendants convicted of first degree murder who were unemployed at the time of the
killing or had an unstable employment history faced an elevated risk of being
sentenced to death (Baldus et al. 1980: 27-28; see also Judson et al. 1969: 1337).

In America today one category of highly integrated individuals are the owners and
operators of small stores. Although only four of the victims in the sample were store-
keepers, it is striking that those convicted of killing them experienced a lot of social
control, both formal and informal. All four defendants received sentences of life
imprisonment. In three of these cases there was also extensive avoidance of the
defendant. In Case 65, for instance, the defendant was a high school student with a
wide circle of friends. They all avoided him. In addition, his family found their social
ties sharply curtailed. His grandparents had been members of a church all their lives
and had held positions of responsibility in it. They were made to feel so
uncomfortable that they eventually stopped attending for a while. Similarly, in Case
32, the defendant killed a neighborhood store-keeper. He was partially avoided by his
siblings and grandmother and totally avoided by his father (who lived elsewhere) and
by his friends. His family received even harsher treatment, being forced, as described
earlier, to move out of the neighborhood to escape the threats and insults of the local
teenagers.

Were the present sample larger, it might be possible to isolate further variables
associated with both law and avoidance. Even with this small number of cases,
however, it seems clear that the inverse relationship between law and other social
control does not preclude law and avoidance responding to similar characteristics of
victims and offenders. Thus, cases involving white and integrated victims and those
with unrespectable defendants seem to arouse more avoidance in the network of the
defendant and evoke longer sentences from the criminal justice system.

These findings have wider implications. People commenting on the results of
empirical research on law are often critical of the way the legal system works in
practice. The fact that offenses against high status victims attract heavier penalties, for
example, has seemed to many to be a kind of unjustifiable discrimination. But the
more scholars learn about informal social control, the clearer it becomes that such
discrimination is not peculiar to law (see also, e.g, Baumgartner 1984; Morrill 1989).
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As these cases show, the sanctions of ordinary citizens are similarly attentive to who
the parties are. Both law and avoidance respond to at least some of the same
characteristics of deviants and victims. Both can therefore be seen as manifestations
of a single underlying morality that treats some cases as more serious than others.

Sharing a common morality does not mean that there is perfect overlap between law
and avoidance, a point that emerges from an analysis of the effects of relational
distance on both forms of social control.

Relational Distance

Relational distance refers to the strength of the prior relationship between the parties.
Black (1976: 41) proposes that the relationship between law and relational distance is
curvilinear. Thus, law rarely intrudes when parties are intimate or when they live in
different worlds; between these extremes, the amount of legal authority increases as
the strength of the relationship between the parties weakens. A considerable body of
evidence, contemporary, historical, and cross-cultural, supports this proposition
(Black 1976: 42-46; Baumgartner 1992: 131-136). The evidence includes homicide
cases. Lundsgaarde (1977) analyzed all 268 homicides reported to the Houston police
in 1969 and found relational distance to have a strong effect on the amount of legal
authority imposed on the killer. "Thus, 61 percent of killers of relatives escaped any
form of legal penalty; 53 percent of killers of friends or associates similarly escaped
any form of legal penalty, and 36 percent of killers of strangers escaped legal
punishment" (1977: 16). Among those who were punished, the average prison
sentence given to people who killed intimates was 8 years; for those convicted of
killing acquaintances it was 10 years; and for those who killed strangers it was 28
years. In addition, five cases resulted in a death sentence: all were homicides of
strangers (Lundsgaarde 1977: 16, 232).

The tendency for the death penalty to be reserved for killings of strangers is
confirmed by other studies. Gross and Mauro (1989) analyzed all homicides reported
to the F.B.I. over a five year period (1976 through 1980) from Georgia, Florida, and
Illinois (over 8,000 cases in all). They found that "those who killed strangers were far
more likely to be sentenced to death than those who killed family members, friends,
or acquaintances: ten times as likely in Georgia, four times as likely in Florida, and
over six times as likely in Illinois" (1989: 47-48). An analysis of Georgia death
penalty cases found that after controlling for some 40 variables relating to the
characteristics of the parties and the crime killing a stranger increased the defendant's
odds of being sentenced to death by a factor of 2.8 (Baldus, Woodworth, and Pulaski
1990: 319-320).
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Although the present sample is confined to those defendants actually imprisoned for
homicide, the same pattern can be discerned. Table 4 reports the sentences given
cross-classified by the relational distance between the parties when a single victim
was killed. Sentences are once again divided into two categories: terms of
imprisonment ranging from five to 70 years, and sentences of life imprisonment and
capital sentences. Relational distance is divided into three categories: where the
parties are intimates (i.e., family members, spouses, lovers), acquaintances (i.e.,
friends, neighbors, familiar faces) or strangers (i.e., people previously unknown to
each other).

Table 4. Severity of sentence by relational distance of defendant
and victim (in percentages)
Sentence Relational distance of defendant and victim
Intimates Acquaintances Strangers

5-70 years 100 74 67
life/death 0 26 33
Total 100 100 100

N [20] [31] [18]

Gamma=.63; P=.004

Consistent with earlier studies, the results indicate that killers of intimates are treated
more leniently than killers of acquaintances or strangers. None of the 20 people
convicted of killing an intimate received the most severe category of sentence. But
one out of every four people convicted of killing an acquaintance and one out of three
convicted of killing a stranger did. !

Intimacy also reduces the severity of informal social control. In many societies
homicides between strangers are avenged while those between intimates merely give
rise to avoidance, or even toleration (e.g., Oberg 1934: 148; Peters 1967: 263-265;
Kiefer 1972: 74-75). When a person kills an intimate among the Lugbara of Uganda,
for instance, his kin "fear and avoid him as unnatural" but they do not kill him as

11 Although the table does not control for the offense of which the defendant
was convicted, the results are not appreciably different when only the most common
conviction - first-degree murder - is examined (Gamma=.58; p=.03).
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they would a stranger (Middleton 1965: 51). Similarly, on the Micronesian island of
Yap fratricide is not avenged: people believe that it "would compound the evil should
the surviving brother punish the offending brother" (Schneider 1957: 794).

Given this background, it is something of a surprise that the present data indicate that
avoidance does not increase with the relational distance of the parties. People who kill
strangers do not experience more avoidance than those who take the lives of their
intimates. If anything, they experience less, as Table 5 indicates:

Table 5. Number of people avoiding defendant by relational dis-
tance of defendant and victim (in percentages)
Number of avoiders Relational distance of defendant and victim
Intimates Acquaintances Strangers
0 33 37 50
1-5 50 53 37
6-10 6 0 6
>10 11 10 6
Total 100 100 99
N [18] (30] [16]
Gamma=-.17; P=.23

Thus, while the relationship between the law and relational distance is strong,
relational distance has only a weak impact on third-party avoidance. Relational
distance therefore forms an exception to the conclusion reached so far, that law and
avoidance vary directly with each other. To explain this it is necessary to examine the
social characteristics of those who enforce both sets of sanctions. The following
section addresses this topic.

Jurisdiction

Assuming that avoidance, like other types of informal social control, increases
with the relational distance between the principals (Black 1993: 145-149), the
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most likely explanation of the results in Table 5 lies in the different jurisdiction - the
ability to sanction deviance - of law and informal social control.

Access

Social control generally requires that the party exercising it has access to the deviant.
Avoidance, for instance, presupposes that there is an existing or potential relationship
to reduce or eliminate. Similarly, self-help depends upon the aggressor's ability to
communicate or interact, at least indirectly, with the other party. As a result, informal
social control tends to be highly restricted in social space. When people are separated
by a lot of relational distance - when they live in different parts of the country, for
instance - offenses between them rarely generate retaliatory action. Nor do they
produce much third-party social control: when the principal parties are distant from
each other, their third party supporters will probably also be. Hence, as Table 5
shows, third-party avoidance is not likely to be found when the principals are
relationally distant.

Law differs from informal social control in not being limited to personal networks.
Even when there are no third parties with ties to the defendant law may still be found.
Law rests on an organizational network which connects all four corners of the nation.
This network significantly extends the jurisdiction of law. Through it, people never or
no longer connected by personal ties can still have access to one another. A person
who kills a social isolate or who flees following a homicide still runs a significant risk
of being sanctioned. By substituting a bureaucratic for a personal network the state
extends its jurisdiction across a much broader area of relational space.

Ultimately, then, both law and informal social control appear to have a curvilinear
relationship with relational distance. Both forms tend to increase with relational
distance. However, after a point, further increases in relational distance bring a
decline in the frequency and severity of law and informal social control. The
difference is that the turning point is wider for law than for informal social control.
Law's organizational network gives it wider jurisdiction than the personal networks of
the informal system.?

12 The jurisdiction of informal social control varies from setting to setting
depending on the social relationships out of which it emerges. Where people are
collectively organized into gangs, clans, or corporate organizations for example,
informal social control is more relationally extensive than it is when people pursue
their conflicts individually. Perhaps the most extensive informal jurisdiction is found
within transnational corporations (a point suggested Calvin Morrill). Transcending
national boundaries, these corporate bodies can exert social control against large

-51 -



SOCIAL CONTROL OF HOMICIDE
Marc Cooney

Figure 1 illustrates the curvilinear relationship of both law and informal social control
and the wider jurisdiction of the former.

Figure 1. Relationship between relational distance and quantity of two
types of social control

informal social control law

Quantity
of

social
control

Relational distance of the parties

Conclusion

Describing the legal and informal control of homicide in one state in the United
States, this paper makes three principal points. First, the state subjects those who kill
to a lot more social control than society does. The law imposes lengthy prison
sentences but the informal order mainly imposes avoidance. Some killers and their
families have their lives threatened but actual violence against them is relatively rare.
Second, despite their procedural differences, there is a fundamental similarity
between law and avoidance: they respond to a number of the same sociological

numbers of people in distant places. Even so, their jurisdiction is limited, within and
beyond their home borders, to particular individuals and to particular types of
behavior.
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variables. Thus, the race, respectability, and social integration of one or both of the
parties explain variation in the amount of law and avoidance that killings attract.
Third, an important difference between law and informal social control is that the
latter is considerably more local in character than the former. The greater relational
distance between those who enforce legal as compared to informal sanctions
distributes law more extensively in social space.

Taken together, the three points outlined yield a tentative but specific view of the
relationship between law and avoidance. Responding to similar characteristics of
offenders and victims, law and avoidance are found in different regions of relational
space. Avoidance is enforced by people who know each other; law is enforced by
strangers against parties who are themselves more often strangers.

How far these findings extend beyond avoidance in homicide cases can only be
determined empirically. Avoidance may or may not be typical of all informal social
control (although, most likely, it is both). Even if it is not, the fact that it varies
positively, rather than negatively, with law suggests that the overall relationship
between the two systems of social control is complex.

Perhaps the most significant implication of the present work is that law and informal
social control sanction and protect at least some of the same kinds of individuals. This
suggests that notions of the inherent moral superiority of law are suspect. If equality
of treatment is a criterion for judging the morality of normative regimes, there may
be little to choose between law and informal social control. From the perspective of
this paper, the distinctiveness of law lies in its wider jurisdiction. Informal social
control has a limited ability to exert authority over the wrongdoing of strangers. Law
rectifies this, allowing strangers to pursue grievances against those who victimize
them. Law's large organizational base provides it with a degree of coordinating
capacity that the personal networks of the informal system lack. The resulting ability
to provide a common morality for a civilization built upon the interaction of strangers
helps to explain why despite the many criticisms of lawyers and the system they
serve, the expansion of law continues unabated throughout the modern world. But
that expansion reproduces some of the principal characteristics of the system it
replaces. Law's empire, with its panoply of rules, institutions, and personnel,
reproduces rather than replaces the inequality found within the domain of informal
social control.
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